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In appellee’s brief references to this appendix for 
the appellee are made by the use of the symbol 
“(D. A.)”, meaning Defendant’s Appendix, and to 
Appellant’s Appendix by the use of the symbol 
“(P. A.)”. 

TESTIMONY DESIGNATED BY APPELLEE FOR 
PRINTING AS PART OF APPELLEE’S AP¬ 
PENDIX NOT PRINTED IN APPELLANT’S 
APPENDIX. 

The following page references are to the pages of 
the the stenographic transcript of the testimony from 
which the following excerpts are copied. The refer¬ 
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brief, where the following excerpts should be consid¬ 
ered as there inserted. Thus, a reference to “P. A. 
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EXCERPTS FROM OPENING STATEMENT BY 

COUNSEL. 

Page 4 to page 6 (P. A. 78) 

The Court. Tennessee was the marital domicile? 

Mr. Wilkes. That was the marital domicile, how¬ 
ever they had left Tennessee about 1919 and had re¬ 
sided here, but she filed her divorce action and secured 
divorce in Tennessee. 

The Court. I think I have an idea of what you have 
in mind. Do you want to make a statement, Mr. Bress ? 

Mr. Bress. Yes. 

The Court. Is there a cross bill in this case ? 

Mr. Bress. A cross bill for separate maintenance; 

but the matter as presented by the cross bill is separate 

and distinct from the original bill for annulment, and 

we might, therefore, defer any hearing on that until 

vour Honor hears the annulment case. I think that 
* 

would probably be more desirable. 

The question therefore before your Honor is one in 
which Mr. Saul has filed an action, in 1934, against 
Mrs. Saul for an annulment of the marriage performed 
in July, 1927, in Richmond, Indiana. 

The testimony will show that Mrs. Saul was married 
to Mr. Gardner, her former husband, in Tennessee; 
that she was born and raised in Tennessee; that Mr. 
Gardner’s home was in Tennessee; that she married 
him, prior to his going into the World War, where he 
went from Tennessee. 

The Court. What was that? 

Mr. Bress. Married Mr. Gardner, her former hus¬ 
band. 

The Court. She married him before he went to the 
war? 

Mr. Bress. Yes. 

The Court. When were they married? 
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Mr. Bress. Married in 1918 or possibly 1917—mar¬ 
ried Mr. Gardner in 1918. 

The Court. And in 1927— 

Mr. Bress: In 1927 she was married to Mr. Saul. 

The Court. All right. 

Mr. Bress. I was going back to show the background, 
that she was married to Mr. Gardner in Tennessee; 
Mr. Gardner was a resident of Tennessee; his home 
was in Tennessee; he went to war from Tennessee and 
Mrs. Saul lived there. After he returned from the 
war they continued to live in Tennessee, and then, due 
to difficult conditions they came to Washington on a 
visit to Mr. Gardner’s brother, and while in Washing¬ 
ton made a connection with the Federal Government 
in a bureau that was opening up after the war. 

The testimony will show that Mr. Gardner and Mrs. 
Saul have always continued their home in Tennessee; 
that Mrs. Saul and Mr. Gardner, during their mar¬ 
riage, did not live together as man and wife for sev¬ 
eral years prior to 1927; that there was a very ardent 
courtship between the two parties before your Honor, 
that as a result of that courtship, Mr. Saul, the plaintiff 
here seeking the annulment, persuaded Mrs. Saul to 
get a divorce and marry him; her home was in Ten¬ 
nessee. Her home was in Tennessee; that is the mari¬ 
tal domicile, and that she, at Mr. Saul’s expense and 
suggestion—in fact he took her part the way down 
there, and we will prove all these facts to your Honor’s 
satisfaction, where she obtained the divorce in her 
home, Tennessee. 

********* 

Page 7 to page 8 (P. A. 78) 

Mr. Bress. The testimony will show further, if your 
Honor please, that as soon as the divorce was granted, 
in Tennessee, a few days thereafter, and during the 
pendency of that proceeding, frequent communications 
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i over the telephone were then being had between the 
two parties, and that they met on her way from Ten¬ 
nessee and went to Richmond, Indiana, where they 
were married in July, of 1927. 

The testimony will show that from July, 1927, until 
April, 1934, they lived as man and wife throughout 
various parts of the country, including San Francisco, 
New York, Detroit, in Canada and in the District of 
Columbia for a short while; that as a result of the fact 
1 appearing in the separate maintenance action, as a 
result of the insistence on the part of the plaintiff 
here, Mrs. Saul did, at his direction, leave their home 
in Canada to return to the District of Columbia; that 
he came down here to Washington where she came and 
i as soon as she came back he filed this suit for annul¬ 
ment. 

i The testimony will show, as stated by Mr. Wilkes— 
I think he stated this accurately, that in 1932 they both 
adopted a child in Wayne County, Michigan; that the 
child is now in the custody of Mrs. Saul, and except 
for week ends, and under the provisions of the decree 
in this court, Mrs. Saul has the custody of the child. 

The Court. How old is the child? 

Mr. Bress. The child is in Mrs. Saul’s custody. 

The Court. How old is it? 

Mrs. Saul. Four and one-half years. 

The Court. Four and one-half? 

Mrs. Saul. Yes. 

The Court. What is its name? 

Mr. Bress. Its name is Bernard F. Saul, Jr. I think 
we will show your Honor that under the facts the ac¬ 
tion taken here should have been a divorce proceeding 
instead of an annulment proceeding; I think your 
Honor will find from the testimony as will be presented 
to you that the divorce obtained in Tennessee was a 
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good and valid divorce under the laws of Tennessee 
and that the parties had a right to marry and enter 
into the relationship which they had for seven years. 

I think when your Honor has had all the facts we 

will expect a decree for the defendant. 
##***##** 

EXCERPTS FROM TESTIMONY OF BERNARD F. 

SAUL, PLAINTIFF-APPELLANT. 

Page 16 (P. A. 81) 

Mr. Wilkes. May it please your Honor, we offer in 
evidence a certified copy of the adoption proceedings 
in the Michigan court. 

The Court. Any objection? 

Mr. Bress. No objection. 

(Thereupon the document above referred to was 
marked “Plaintiff’s Exhibit No. 2” and received in 
evidence.) 

The Court. You may proceed. 

By Mr. Wilkes. 

Q. Now, Mr. Saul, you desire to have the adoption 
of this child confirmed to you alone? A. Yes. 

Q. Do you also desire that you be given exclusive 
custody of the child? A. Yes. 
###*##*•# 

Page 25 to page 28 (P. A. 81) 

Q. Now, Mr. Saul, with respect to your first meeting 
Mrs. Saul: You have said, I believe, that she lived 
at that time at 1712 16th Street—the St. Mihiel Apart¬ 
ments? A. Yes. 

Q. With whom did she live there? A. With Her¬ 
bert W. Gardner, her husband. 

Q. How do you know that? A. From her statement 
to me. 
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Q. Was there any other evidence of any man living 
in the apartment? A. There was a pipe and some 
shaving utensils in the bath room. 

The Court. You mean you called on her at the 
apartment ? 

The Witness. Yes. 

The Court. And you never met her husband? 

The Witness. No. 

By Mr. Wilkes. 

Q. Now, Mr. Saul, on how many occasions did you 
visit the 16th Street apartment? A. About two to 
four times, at the most. 

Q. And who was there besides you and Mrs. Gard¬ 
ner, if anyone ? A. Mr. Drury; Leo K. 

The Court. Who? 

The Witness. Leo K. Drury. 

By Mr. Wilkes. 

Q. Who had introduced you to Mrs. Gardner? A. 
Mr. Drurv. 

w 

Q. Mr. Saul, thereafter, where did Mrs. Gardner 
, move to? A. 1715 P Street, apartment house. 

Q. Do you recall about when she moved there? A. I 
would not know at that time, because I wasn’t seeing 
her. 

Q. When did you first learn that she had moved 
there? A. In the spring of 1926. 

Q. Now did you visit Mrs. Saul and with— A. (con¬ 
tinuing) It may have been a little earlier than that, 
I but that is as near as I can fix it; it was so long ago. 

Q. Did you visit Mrs. Saul there from time to time ? 
A. I did. ' 

Q. With whom did she live, if anyone, at that latter 
address ? A. With Mr. Gardner, her husband. 
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Q. And how do you know that? A. From state¬ 
ments made by her to me. 

Q. Can you state of your personal recollection what 
name, if any, was on the letterbox assigned to the 
particular apartment in which she resided? A. Her¬ 
bert W. or H. W. Gardner. 

Q. Now what evidences were there in that apart¬ 
ment that anyone other than Mrs. Saul lived in the 
apartment? A. Well, you could see men’s clothes; 
that is, a coat and a hat at times, and shaving utensils 
in the bath room, and also a pipe. 

Q. How many rooms were there in this apartment ? 
A. There was a bath room, a living room, a bed room 
and a kitchen and a small foyer as you enter the apart¬ 
ment. 

Q. Was the foyer or lobby immediately in front of 
the door? A. Yes. 

Q. And then what room was to the right in the 
apartment? A. The bed room. 

Q. And what room was to the left? A. The living 
room. 

Q. And where was the bath room? A. Immediately 
in front of the door. The kitchen was—you had to go 
through the living room, and the kitchen was located 
at the end of the living room. 

Q. Now, Mr. Saul, had you ever been in the apart¬ 
ment at the same time that Mr. Gardner was there? 
A. Mrs. Saul said that that was her husband in the 
apartment making ordinary noise as he would come in 
and close the door, and she would remark that was 
4 * Whit.” 

Q. And on such occasions where would you be and 
where would Mr. Gardner be? A. I would be in the 

living room and he would be in the bath room. 

###*##*** 
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Page 30 to page 31 (P. A. 81) 

Q. Now prior to that time did Mrs. Gardner make 
any trips to Tennessee! A. She made a trip in April, 
the latter part of April, of 1927. 

Q. And for what purpose! A. In connection with 
obtaining a decree for the divorce from Mr. Gardner. 

Q. How long did she stay dowm in Tennessee at that 
time? A. About a week. 

Q. And did you correspond with her at that time? 
A. I think most of my communications with her were 
by telephone. 

Q. Are we to infer from that that you did confer 
with her by telephone! A. Yes. 

Q. In April while she "was in Tennessee? A. Yes. 

Q. What did she say to you at that time with respect 
to securing a divorce? A. She said that she had ar¬ 
ranged—she had secured a lawver in Tennessee and 
arrangements were being made to secure her divorce. 

Q. And thereafter when she returned to Washington 
where did she live A. She lived at 1715 P Street, 
Northwest. 

Q. And she continued to live there until the latter 

part of May or the first part of June? A. Yes. 

*##**##** 

Page 42 to page 43 (P. A. 83) 

Q. Mr. Saul, have you presented Mrs. Saul with an 
engagement ring; did you? A. Yes. 

Q. And that was prior to the Richmond, Indiana, 

marriage ceremony? A. Yes. 

########* 

Page 43 to page 45 (P. A. 83) 

Q. Mr. Saul, I have here a letter, with the postmark 
Nashville, Tennessee, June 29, 1929 on the envelope, 
addressed to you, and purporting to have been writ- 



ten by “Mary”. Will you tell me in whose handwrit¬ 
ing that is? (Handing paper to witness.) A. That is 
Mrs. Saul’s handwriting. 

Mr. Newmyer. What is the date? 

Mr. Wilkes. The date is “Tuesday”. 

Mr. Newmyer. I mean the postmark. 

Mr. Wilkes. June 29, 1927. 

By Mr. Wilkes. 

Q. Is the envelope also in Mrs. Saul’s handwriting? 
A. Yes. 

Q. Was that received in due course of mail delivery 
by you ? A. Yes. 

Mr. Wilkes. We offer this in evidence and ask that 
it be marked plaintiff’s Exhibit No. 3; and for the 
purpose of identification the letter is Plaintiff’s Ex¬ 
hibit 3-A and the envelope Plaintiff’s Exhibit 3-B. 

Mr. Bress. No objection. 

(The letter and envelope above referred to were re¬ 
ceived in evidence and marked “Plaintiff’s Exhibit 
3-A” and “Plaintiff’s Exhibit 3-B.”) 

The Court. You are offering this as reference to 
this ring? 

Mr. Wilkes. No, we are offering it, may it please the 
court, for the purpose of showing when she was in 
Tennessee incident to securing the divorce and when 
she proposed to leave. 

The Court. It talks about the ring here, the en¬ 
gagement ring. 

Mr. Wilkes. Yes, it does refer to the engagement 
ring. 

Mr. Quinn. It also shows when she left Washing¬ 
ton to go to Tennessee to secure the divorce. 

The Court. I see. All right, you may proceed. 
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Page 55 to page 57 (P. A. 87) 

Q. Had you planned this marriage for sometime 
previous to the time that it took place? A. It had been 
decided upon about a month and a half before it took 
place. 

Q. And you had decided to marry Mrs. Saul about 
a month and a half before you actually married her? 
A. Yes. 

Q. Didn’t you have the idea of marrying her and 
making her your wife before a month and a half be¬ 
fore the marriage? A. No. 

Q. Did you know that at the time you made up your 
mind to marry her, a month and a half before you ac¬ 
tually married her, that she was then married? A. So 
she stated. 

Q. Did you have any reason to doubt that fact? A. 
I took her at her word. 

Q. As a matter of fact, you saw Mr. Gardner at the 
house, and vou were told bv her that he was her lius- 
band during the time you were courting her? A. I 
never saw Mr. Gardner at any time. 

Q. Didn’t you say yesterday that you heard foot¬ 
steps of a man during the time you were there; that a 
man came in the apartment and that she told you that 
it was her husband, Mr. Gardner? A. Yes. 

Q. And so that you had no reason to doubt the fact 
that she was married during this month and a half 
prior to the time you actually married her? A. No. 

Q. How long had you been going with Mrs. Gard¬ 
ner? A. For about a year. 

Q. And during the year that you had been going 
with her you knew the same fact with respect to the 
fact that she had told you that she was married and 
that Mr. Gardner was residing in the house in which 
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you were visiting her; you knew that, didn’t vou ? A. 
Yes. 

Q. And did you also know from what she told you 
that this Mr. Gardner, while they resided in the same 
house were not living as man and wife? A. No. 

Q. Did you ever discuss that with her? A. She said 
that they had quarreled but didn’t indicate anything 
else. 

Q. Did you see anything strange in the fact that if 
you did not know they were living as man and wife you 
continued to visit in the house where she lived with 
her husband? A. I thought it was unusual. 

Q. Did you say anything about it to her? A. Dis¬ 
cussed it with her. 

Q. And isn’t it a fact that she told you then what 
I have just stated that they were not living together 
as man and wife, alhough they were residing in the 
same apartment? A. No. 

#**##*### 

Page 58 to page 67 (P. A. 87) 

Q. Did you believe at the time you were visiting her 
for the month and a half prior to your marriage that 
they were living as man and wife? A. Did I believe 
that they were ? 

Q. Yes. A. I thought so, yes. 

Q. And you continued to visit her in the apartment? 
A. Yes. 

Q. And in addition to visiting her you went out with 
her in the evenings? A. Yes. 

Q. Took her places? A. Yes. 

Q. Did you reagrd that as unusual in any way? A. 
Why, yes. 

Q. Well, did you do anything about it? A. I did 
nothing about it. 
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Q. You did not converse with her about it. What 
did she tell you with respect to whether or not you 
could continue to keep company with her although Mr. 
Gardner was occupying the same apartment? A. Sin* 
said that she thought it was all right to do so. 

Q. Did you ask her what he thought about it? A. 
No. 

Q. You were not interested in that? A. Yes. 

Q. What? A. I was interested. 

Q. Did you make some inquiry to make up your 
mind as to whether or not you thought your visits and 
your association with her was objectionable to the man 
vou understood to be her husband? A. 1 thought it was 
unusual. 

The Court. Were you ever introduced to Mr. Gard¬ 
ner when he was there while you were there? 

The Witness. No, your Honor. 

By Mr. Newmyer. 

Q. As a matter of fact, didn’t you come in contact 
with him there on several occasions in the apartment? 
A. No. 

Q. Did you meet him on any occasion in the apart¬ 
ment? A. No. 

Q. Did you, as a matter of fact, ever see him in the 
apartment? A. No. 

Q. Did you. ever see him at any time? A. Yes, I 
saw him in the fall of 1930; Mrs. Saul pointed him out 
to me on the street one dav. 

Q. Now, I understood you to say that you paid none 
of the expenses in connection with this divorce? A. 
That is correct. 

Q. When did you first learn that Mrs. Saul, the then 
Mrs. Gardner, was going to get a divorce? A. That 
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is about a month and a half or two months prior to her 
getting it. 

Q. That is about the time that you say you had de¬ 
cided to make her your wife? A. Yes. 

Q. And at whose suggestion was it that this divorce 
was obtained? A. Mrs. Saul’s. 

Q. Did you have anything to do with suggesting to 
her that she get a divorce? A. No. 

Q. Did you discuss with her the matter of getting a 
divorce? A. I did. 

Q. What? A. I did. 

Q. When did you discuss that with her? A. A few 
weeks prior to her going to Tennessee. 

Q. And what was the purpose in discussing that 
with her? A. We were to get married as a result. 

Q. You knew you could not get married as long as 
she was not divorced, didn’t you? A. Yes. 

Q. And you were interested in the fact that she 
should get a divorce ? A. That I was to marry her. 

Q. I thought you said that you had made up your 
mind to marry her a month and a half before? A. We 
discussed it and she had brought up the subject. I had 
never brought up the subject. She was the first one 
to talk about marriage and divorce. 

Q. You discussed the subject of a divorce with her, 
didn’t you? A. Yes. 

Q. And did you encourage her in the idea of getting 
a divorce? A. No. 

Q. Did you try to discourage her? A. Yes. 

Q. Why, if you wanted to marry her? A. I wasn’t 
enthused over it. 

Q. During what period of time did you lack this 
enthusiasm? A. Over a period of a week or more. 

Q. Prior to what? A. Prior to her going to Ten¬ 
nessee. 
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Q. And did you finally become enthused about it? 
A. Well, I was rather indifferent. 

Mr. Quinn. What was that? 

The Witness. Rather indifferent. 

By Mr. Newmyer. 

Q. And did that indifference on your part continue 
until she got the divorce? A. No; I became more or 
less agreeable to the idea. 

Q. When? A. Prior to her leaving. 

Q. Well, I want to know the time when your attitude 
changed and you became more or less agreeable to her 
getting a divorce? 

Q. She brought up the subject, and I wasn’t en¬ 
thused at the time, and then later I agreed for her to 
go ahead and get the divorce. 

Q. You agreed for her to go ahead and get the di¬ 
vorce? A. Yes. 

Q. And when was it that you agreed for her to go 
ahead and get the divorce ? 

A. About a week or two, about a week after the 
subject was first brought up. 

Q. When was that ? Do you remember when it was 
that the subject was first brought up? A. I think it 
was about two months or two months and a half before, 
generally speaking, I could not give you the exact 
date; about two months or two months and a half be¬ 
fore the marriage took place. 

Q. Did you before, when you first decided that you 
wanted to marry her, did you discuss with her the 
question of trying to get for her an annulment of her 
previous marriage so that for religious reasons you 
would find it easier to marry than if she were divorced? 
A. I did discuss regarding annulment. 
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Q. And whose was that suggestion regarding the 
annulment, you or her’s? A. I spoke of it first. 

Q. And did you go to the extent even of consulting 
a certain priest with respect to that? A. Yes. 

Q. And did you know at that time that she had, 
prior to her marriage to Mr. Gardner, been married 
to Mr. Jones? A. Not at that time. 

Q. When did you learn that she had been married to 
Mr. Jones? A. After the marriage to Mrs. Saul. 

Q. And were you interested at all in getting any 
annulment of her marriage to either Mr. Jones or to 
Mr. Gardner after you had actually married her, or of 
securing evidence for an annulment for her in previ¬ 
ous marriages previous to the time you married her? 
A. Well, on both occasions, prior to the marriage and 
after. 

Q. What did you do afterwards? By prior mar¬ 
riage, you refer to your marriage? A. Yes. 

Q. And you were interested in securing an annul¬ 
ment of her marriage to either Mr. Jones or Mr. Gard¬ 
ner after your marriage? A. Well, she was divorced, 
and I thought there was a possibility of having a mar¬ 
riage ceremony in the Catholic Church. She thought 
it was a very good idea and she cooperated to that 
extent. 

Q. She was not of the same religious faith as you 
were? A. No. 

Q. And when you were married did you regard that 
as an obstacle to your marriage? A. Well, it was 
something to overcome. 

Q. And were you satisfied to overcome it at that 
time? A. Yes. 

Q. And after you had married her and lived with 
her for some years then you became interested in the 
fact that this question of religion came into it? A. I 
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didn’t give it any thought particularly; and once in 
San Francisco I did discuss it with a priest out there. 

Q. Did you ever tell her you were going to discuss 
it with a priest prior to your marriage with her? 
Didn’t you discuss it with a priest either here or in 
Baltimore or some other place? A. Yes. 

Q. And did you, as a matter of fact, at that time 
know that she had been married and been divorced 
from Mr. Jones? A. No. 

Q. What? A. No. 

Q. Isn’t it a fact that you told her during your dis¬ 
cussions of the annulment of the marriage vou talked 
of the marriage with Mr. Jones as well as with Mr. 
Gardner? A. No. 

Q. Well, you knew she had married Jones prior to 
the time you "were actually married to her? A. No. 

Q. She told you that she and Jones had never lived 
together although they had been married? A. She 
told me that, but not before our marriage. 

Q. Now did you take up with any priest the question 
of the annulment of the Jones marriage except in San 
Francisco when you were out there? A. I took it up 
in San Francisco and I discussed it prior to our mar¬ 
riage in Richmond, Indiana. 

Q. You took it up prior to your marriage in Indi¬ 
ana— 

Mr. Quinn (interposing). What marriage are you 
referring to? 

Mr. Newmyer. Read the question and answer. 

(The reporter read the last question and answer.) 

The Witness. I did not mean to say I discussed the 
Jones marriage. I discussed at Washington here the 
question of the annulment from Gardner. 
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By Mr. Newmyer. 

Q. I show you this paper and ask you if this is in 
your handwriting (indicating)? A. Yes, that is in my 
handwriting. 

Q. Do you recall when you made those notations on 
that paper? A. That was upon my return from San 
Francisco. 

Q. Your return where? A. To Washington, D. C. 

Q. When? A. I left San Francisco about the first 
of November, 1928. 

Q. And you and your wife came back here? A. Yes. 

Q. From San Francisco? A. Yes. 

Q. And in what connection did you make this memo¬ 
randum of the name of Mr. Jones and his father’s 
name and of their address and where he was born in 
Tennessee? A. In connection with the annulment. 

Q. And what vrere you going to do with this in¬ 
formation? A. Endeavor to obtain an annulment. 

Q. Who gave you this information? A. I got that 
through the War Bisk Bureau, I think. 

Q. Well, isn’t it a fact that you went down to the 
War Risk Bureau to get this information prior to the 
time of your marriage with Mrs. Saul? A. No. 

Q. You are positive of that? A. Yes. 
*#**####* 

Page 68 (P. A. 87) 

Mr. Newmyer. We offer in evidence this memo¬ 
randum and ask to have it marked defendant’s ex¬ 
hibit A, which the witness has identified as in his hand¬ 
writing. 

Mr. Wilkes. No objection, your Honor. 

(Thereupon, the memorandum referred to was re¬ 
ceived in evidence and marked “Defendant’s Ex¬ 
hibit A.”) 
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By Mr. Newmyer: 

Q. As I understand you, Mr. Saul, you say in this 
memorandum in your handwriting you made some 
investigation and obtained some information, which 
you obtained after you had been married, and after 
you had been in Frisco with your wife, and after you 
had returned to Washington? A. Yes, sir. 

Q. And also information you obtained prior to your 
marriage to Mrs. Saul from the Veterans Bureau? 
A. That is correct. 

Mr. Newmyer. This memorandum is his handwrit¬ 
ing, has the name of Ethler E. Jones, address, Chicago, 
Illinois, name of her father, her old address in Tennes¬ 
see ; where she was born in Tennessee, and memoranda 
with respect to the Veterans Bureau, adjusted com¬ 
pensation, and service number of Jones. 

• #•*##•*• 

Page 74 to page 102 (P. A. 91) 

Q. And, you knew her parents, at least her father 
was in Tennessee, and other relatives lived in Tennes¬ 
see? A. I knew that her father did, from her own 
statement. 

Q. And, you knew that her father had been sheriff 
down there in Tennessee, didn’t you? A. That is what 
she told me. 

Q. Well, he was a magistrate there, or a judge, down 
there, wasn’t he? A. That is what she told me. 

Q. Did you ever find out that was not true? A. No. 

Q. As a matter of fact you found out it was true, 
didn’t you? A. That is correct. 

Q. How old were you when you married her? A. 
Twenty-seven. 

Q. And, had many years had you been in business? 
A. For about five or six. 


Q. And, what education had you had? A. I had 
been, to grammar school and college. 

Q. What college? A. Mount St. Mary’s College. 

Q. And you had been in business five years? A. 
Five or six years. 

Q. What was the nature of the business you were in 
during this five or six years? A. Building business. 

Q. And, in connection with the building business, 
that involves also drawing contracts, and sales of prop¬ 
erty, doesn’t it? A. Generally it does. 

Q. Have you had any experience in that connection ? 
A. No, not in drawing contracts. 

Q. Well, had you ever made or signed any contracts 
at that time? A. We had sold; yes. 

Q. And had you—what were your earnings during 
that period; what was the extent of the business you 
were doing at that time? A. You mean for the period 
of the six years? 

Q. Yes. A. We were building homes and apartments 
in different parts of the city. 

Q. And, what were your average earnings during 
that time from your building business? A. I could 
not say. 

Q. Approximately. I do not mean to be exact. A. I 
think something over $30,000. 

Q. Over $30,000? A. Yes. 

Q. And, the extent of the business that you were 
doing in building involved a business that was earning 
that much money? A. Yes. 

Mr. Wilkes. Mr. Newmyer, would you clarify 
whether the $30,000 was $30,000 per year or for the 
six or seven years? 
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By Mr. Newniyer: 

Q. Was that for the five or six years? A. That was 
for the five or six years prior to our marriage. 

Q. Was that $30,000 each year, or over the five or 
six years? A. That was the total, approximately, for 
the six years prior to our marriage. 

Q. That is your earnings between the ages of 22 
and 27 years ? A. That is right. 

Q. Now, I want to know whether or not you read the 
bill of complaint that you had executed by Mrs. Saul 
before Earl D. Thompson of the Saul Company? A. 1 
do not recall reading it. 

Q. Do you deny that you read it? A. I do not deny 
it; no. 

Q. Now, what facts are set forth in this bill of com¬ 
plaint that you do not deny that you may have read 
in June of 1927; what facts are set forth in there and 
what facts are not in there that you did have in August, 
1934, that you did not know in 1927 ? A. I do not re¬ 
call what was in the bill of complaint. 

Q. Well, suppose that I show you a copy of it (hand¬ 
ing paper to witness). A. I recall she had not told 
me that she was married to Gardner in October, 1917, 
but as to the further allegation that signs here, I did 
not read them; I do no recall having read it. 

I remember her signing the signature on the second 
page there in front of Mr. Thompson. 

The Court. What was done 'with that complaint 
after she signed it, if you know? 

The Witness. She told me that she had to get it in 
a hurry and asked me to get her a notary that she 
wanted to get it right back to Tennessee to her attorney 
down there. 

The Court. Did you mail it, or did she? 
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The Witness. She mailed it, your Honor. 

The Court. Or, the notary? 

The Witness. No, she mailed it. 

By Mr. Newmyer: 

Q. Well, Mr. Saul, after reading this bill of com¬ 
plaint, now to refresh your collection, what is it that 
you learned in 1934, in August, in connection with her 
divorce that you did not know in June, 1927, when you 
saw this bill of complaint? A. I learned that she was 
required to have residence there, legal residence in the 
city, in the State of Tennessee. 

Q. And, did you— 

Mr. Wilkes. Just a second. Has he finished? 

By Mr. Newmyer: 

Q. Is that all? A. I learned that Gardner used in¬ 
humane and cruel treatment of her, and I believe she 
states in there that he refused to provide for her. 

The Court. Did you all talk this over with Gardner 
before she went to Tennessee? 

The Witness. I have never spoken a word to Mr. 
Gardner in my life, your Honor. 

By Mr. Newmyer: 

Q. Now, the three things that you have specified that 
you learned in 1934—and were there any other things 
besides those three items that you mentioned in con¬ 
nection with this divorce proceeding that you did not 
know in June of 1927? A. I learned that she was not 
a resident of Tennessee and that she had made decla¬ 
rations contrary to that, and she had also claimed resi¬ 
dence in Tennessee, whereas as a matter of fact she 
had made declarations under oath, I believe, to the fact 
that she was a resident of the District of Columbia. 
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Q. You knew that she was living in the District of 
Columbia and you knew that Gardner vras living in the 
District of Columbia on the day that you took her down 
to the Notary Public of the B. F. Saul Company, didn’t 
you? A. Yes. 

Q. And the only information that you learned since 
with respect to whether the allegations in this bill of 
complaint were true or false was as to Gardner’s treat¬ 
ment of her, and his failure to support her is what 
vou have testified to here, that while vou were married 
to her at times when you would have arguments she 
would tell you that he treated her well and that he did 
provide for her? A. She told me that he treated her 
well and he did provide for her. 

Q. And that the only information you have upon 
w’hich you say that these allegations in the bill of com¬ 
plaint were not true was what she told you after she 
was married to you ? A. If you will repeat that ques¬ 
tion. 

Q. In other words, you do not know whether he was 
cruel to her and whether he failed to support her, ex¬ 
cept from what she told you after you were married 
to her when you would have arguments. A. Yes. 

Q. Is that correct? A. That is true; yes. 

Q. As a matter of fact, you were contributing to her 
support before you married her, were you not? A. No. 

Q. Did you give her any funds at all before you were 
married ! A. 1 may have given her five or ten dollars, 
just more or less as a gift. 

Q. And, was she employed at the time you married 
her ? A. Not at the time; no. 

Q. What? A. Not at the exact day. 

Q. How long before had she last ceased to be em¬ 
ployed? A. As I recall it was in about April of 1927 
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she ceased employment. I may have given her a $10 
gold piece at Christmas time, or something like that. 

Q. Did you give her anything when she visited her 
sister in Detroit, in 1926? A. No. 

Q. Dd you give her any money or send her money 
in connection with the trip she took to Atlantc City 
in 1927 ? A. No. In 1927; prior to the time of the 
marriage ? 

Q. Yes. A. No. 

Q. Or Philadelphia? A. No. 

Q. Did you ever offer to give her any money— A. 
She never asked for any. 

Q. When she w r as in Philadelphia? A. No. 

Q. Did you ever offer to give her any without her 
asking for it ? A. I may have; 1 believe I did; yes. 

Q. Well, in w r hat respect? A. Just as a— 

Q. Did you— 

Mr. Wilkes. Just a moment. As a wdiat? I did not 
get that. 

The Witness. Just as a gift, an occasional gift. 

Bv Mr. Newunver: 

%• v 

Q. How 7 many months prior to the time you married 
her had she ceased employment? A. How many 
months prior to the marriage? 

Q. Yes. A. I just answered that. I think that she 
ceased in April, about April, 1927. 

Q. And you married her in July. Did you contribute 
anything toward her support or maintenance between 
April and July? A. No. 

Q. Nothing at all? A. No, except w 7 hat I said be¬ 
fore, a little gift, and I did not consider that mainten¬ 
ance ; just an occasional gift; maybe $5. It may be that 
I did give her $10 at Christmas time, a $10 gold piece. 
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Q. Well, that would not be between April and July? 
A. No. 

Q. I am asking you about the time she ceased em¬ 
ployment. A. No. 

Q. Did you give her any money for maintenance be¬ 
tween those dates? A. No. 

Q. Now, when you took her to the Saul Company on 
the first of June, 1927, and this bill of complaint was 
signed before a notary public, she had already been 
down to Tennessee prior to that time in connection 
with the divorce, hadn’t she? A. Yes. 

Q. And was it at your suggestion that she had gone 
to Tennessee on that prior occasion? A. I did not 
originally suggest it; no. 

Q. I am asking you, but, as a matter of fact, when 
she did go, is it not a fact that she went because you 
requested her to go at the time she did go? A. No. 

The Court. Now, did she make two trips to Ten¬ 
nessee in connection with this matter? 

Mr. Wilkes. One in April and another at the time 
the divorce was granted in June, May or June. 

By Mr. Newmyer: 

Q. You testified yesterday that she went to Tennes¬ 
see, went down to Tennessee in April of 1927 ? A. Yes. 

Q. And on that occasion you drove her where? A. I 
drove her on one occasion. I do not recall whether 
it "was on the April or in the June. 

Q. Where did you drive her? A. I drove her to 
Roanoke, Virginia. It w^as in April. I am quite sure 
it was in April I drove her to Roanoke. 

Q. Now, you are positive and it is a fact, that the 
first time she went to Tennessee in connection with 
this divorce was in April, 1927, and that you drove her 
as far as Roanoke? A. That is right. 
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Q. And, you knew that she w*as on her way to Ten¬ 
nessee to consult a lawyer with respect to a divorce, 
didn’t you? A. Yes. 

Q. You knew at that time that you had told her to 
get this divorce and that vou expected to marry her? 
A. No. 

Q. What part of that statement is not correct? A. 
I did not suggest the divorce. She originally sug¬ 
gested the divorce and the marriage. 

Q. Did she suggest the divorce before you proposed 
marriage to her or afterwards? A. She proposed mar¬ 
riage to me. 

Q. So, you did not propose to her? A. No, sir. 

Q. And, when you made up your mind to marry her, 
did you make up your mind or hers? A. I think her 
mind was already made up. 

Q. Yes. Did you make up your own mind to marry 
her? A. Yes. 

Q. You knew what you were doing, didn’t you? A. 
Yes. 

Q. And you did it voluntarily, of your own free will? 

A. No; there was a good deal of pressure. 

Q. There was pressure on you? A. Yes. 

Q. By whom? A. By Mrs. Saul. 

Q. What was the nature of the pressure? A. Why, 
she stated there one day that if I did not marry her 
that she would commit suicide. 

Q. And so to save her life you married her? A. 
Well, she made the further statement that such a 
thing would put me in a very bad light due to the prom¬ 
inence of my father and mother. 

Q. When was this statement made? A. This w T as 
shortly before, a week or two before she went down to 
Nashville to secure the divorce. 


32 


Q. Were you in love with her at that time? A. No. 

Q. Were you in love with her at the time she went 
down to get the divorce? A. No. 

Q. Were you ever in love with her? A. Well, she 
did conduct herself at times in a decent manner and— 

Q. Well, were you in love with her at the time you 
married her? A. No. 

Q. Well, can you tell us if you ever were in love with 
her? A. At times when she conducted herself con¬ 
genially. 

Q. You mean after you were married? A. Yes. 

Q. But, never before? A. No. 

The Court. How often did vou go around to see her 

1 WT* 

before you were married? 

The Witness. Quite frequently, your Honor. 

The Court. Every night? 

The Witness. About four times a week during the 
i last six months; three or four times a week. 

By Mr. Newmyer: 

Q. Now, when you drove her down to Roanoke in 
April of 1927 who paid her transportation from Roan¬ 
oke by train down to Tennessee ? A. She did. 

Q. Did you give her any money for that purpose? 
A. No. 

Q. And you knew when you took her as far as Roan¬ 
oke that you were taking her on a trip down there to 
inquire respecting whether or not she could obtain a 
divorce? A. I did. 

Q. And, you had previous to that time, had you not, 
conferred with certain of your friends and priests as 
to whether or not you could obtain an annulment for 
her? A. No. 

Q. Did you ever inquire regarding an annulment for 
her prior to the time that she went down to Tennessee, 
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and you took her as far as Roanoke, on this occasion? 
A. No. 

Q. And, how long had you been married to her when 
you say that you may have been in love with her? A. 
Oh, after a while, while living in San Francisco, she 
seemed to show she had respect and decency and I— 

Q. I show you this envelope postmarked April 29, 
1927, and ask vou if that is in your handwriting. A. 
Yes. 

Q. And I show you this letter dated April 28, 1927, 
and ask you if these three pages are in your handwrit¬ 
ing. A. Yes. 

Q. And, is it a fact that this is a letter that you wrote 
her from Washington on April 28, 1927, on the oc¬ 
casion when you had taken her on her first trip to Ten¬ 
nessee, as far as Roanoke, with respect to getting a 
divorce? A. Let me see the envelope again. 

Q. Yes. (Handing envelope to witness.) A. Yes. 

Mr. Wilkes. Will you let us see that, if you please? 

Mr. Newmyer. Yes. 

We will offer this envelope and letter in evidence, if 
your Honor please. 

(Thereupon, the letter and envelope above referred 
to were received in evidence and marked ‘‘Defendant’s 
Exhibit B.”) 

Mr. Newmyer. I will read it to your Honor. 

Mr. Quinn. Just a minute. Can his Honor read it? 

Mr. Newmyer. Does your Honor want to read it? 

The Court. Let me see it. 

Mr. Newmyer. Yes, sir. 

The Court. This is before they were married. 

Mr. Newmyer. Yes. That is on the occasion of her 
first trip in April to Tennessee when he took her as 
far as Roanoke. 


The Court. This is just an ordinary sort of a love 
letter here. What do you want me to infer by that? 

Mr. Newmyer. Well, I am going to ask him some 
questions about it with respect to his prior testimony, 
not loving her, and so forth. 

Mr. Quinn. Will you let the witness read the letter '! 

Mr. Newmyer. Yes. (Handing letter to witness.) 

(The letter referred to is as follows:) 

‘‘April 28, 1927 
“8:30 P.M. 

“My dear Sweet Baby:— 

“I am absolutely incapable of expressing my feel¬ 
ings. I am heartbroken, choked with sorrow but still 
1 hope and pray that some way can be found to bridge 
the gap that confronts us (me). I shall never be happy 
without you, Mary. I know that we were just made 
for each other and these five long, dreary days have 
made me realize more and more, if such were possible. 
Sunday at church it seemed so wonderful to have you 
right there alongside of me, holding your sweet hand. 
I have been thinking of you every minute and praying 
that everything would be fixed for life, and when you 
told me that the lawyer said no I just couldn’t believe 
it. 

“I didn’t go home to dinner but called a priest I 
knew at college, to see if he could see anyway out, but 
he is out of town for the week. I am going to call up 
a priest in Balto. who I also w T ent to school with, in the 
morning, and see him tomorrow. I think it is possible 
that something can be done. 

“Your letter is just the sweetest in all the world. It 
brings tears to my eyes when I read it. I just think 
-, how could anybody be so sweet and lovable 


in every little way. Mary darling X love you more than 
anything in all the world. I wish you were here in my 
arms so that I could kiss your dear sweet lips. 

“That remark of yours in which you say that the 
Lord put us on this earth to love and be happy keeps 
running thru my head and the more it repeats the more 
I am convinced you should be mine. 

“As I have often told you Honey, I don’t care one 
iota about what others may think, my parents wishes I 
have considered but disregarded long ago, but there 
is just this one obstacle that stands in the way and 
which I solemnly swear does not lessen my love for 
you one bit. Mary darling I love you with all my heart. 
It can never be anybody else, just you. 

“When T see this priest tomorrow and if he gives me 
any encouragement I shall wire you immediately and I 
am hoping and praying that he does because I want you 
sweet thing and must have you for my own. 

“I guess I must close as there is no air mail between 
here and Nashville as I inquired this evening and they 
said St. Louis was the nearest and Nashville is as far 
from St. Louis as Wash, is from Nashville. 

“Please be happy little baby as hard as it may be 
sometimes and I will do my best to straighten things 
out. 

“God bless you little baby and don’t stay any longer 
than you have to because I am awful anxious for you 
to come back. 


‘ ‘ Love 


“Bunk.” 
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By Mr. Newmyer: 

Q. Mr. Saul, did—you said a few moments ago that 
you were not in love with her at any time prior to 
your marriage and that you may have loved her for a 
w’hile in San Francisco. 

To refresh your recollection as to your feelings prior 
to your marriage, w’ere you in love vdth her at any time 
prior to your marriage and the time you took her as 
far as Roanoke? A. No. 

Q. Did you mean this when you wrote it? A. No. 

Q. You did not? A. No. 

Q. You mean that you were trying to deceive her 
about your love for her, when you did not care for her? 
A. That was just an exuberance, that is all. 

Q. Well, when you said in this letter that you w*ere 
“heart-broken, choked writh sorrow but still I hope 
and pray that some w r ay can be found to bridge the 
gap that confronts us” and “I shall never be happy 
without you, Mary,” did you mean that, or didn’t you 
mean it? A. No, I did not mean it. 

The Court. You were confronted as between Mary 
and the church; that wras w T hat was bothering vou at 
the time ? 

The Witness. That is correct; yes, your Honor. 

By Mr. Newmyer: 

Q. And you knew that she was on her way dowm to 
Tennessee at this time to consult a lawyer w r ith respect 
to her divorce and that you had taken her part of the 
way down? A. Y'es, sir. 

Q. And that you had arranged w T ith her that you 
were going to many her after she got this divorce? 
A. Yes. 
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Q. And, you encouraged her by this letter to pro¬ 
ceed and get the divorce as quickly as she could, hop¬ 
ing and praying that she would, and you did not love 
her at that time, and you did not mean what you said 
to her; is that what you mean? A. I did not love her 
at that time. 

Q. Did you mean what you said to her? A. No. 

Q. You speak in this letter— 

The Court. Are you talking about now or then? 

The Witness. At the time when that letter was writ¬ 
ten. 

The Court. At that time you believed you loved her ? 

The Witness. No; I did not love her, your Honor. 

The Court. Well, it may be that we do not under¬ 
stand each other or do not understand what love means. 
I do not know that there are any experts around here. 
(Laughter.) 

Mr. Quinn. Maybe Mr. Newmyer could qualify. 
(Laughter) 

By Mr. Newmyer: 

Q. As I understand you then, Mr. Saul, in April, 
1927, when you were writing these things to her, you 
were not in love with her then? A. No. 

Q. And you did not mean the things that you were 
saying indicating that you were in love with her? A. 
That is right. 

Q. You went to church with her down there on the 
Sunday you spent in Roanoke, didn’t you? A. I do 
not recall. 

The Court. When you did go to church, or when she 
did go to church with you, after you were married, 
what church did you attend? 

The Witness: Catholic. 
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The Court. Was she Catholic? 

The Witness. No. 

By Mr. Newmyer: 

Q. Did your parents know that you were going to 
be married? A. No. 

Q. Were you on friendly relations with your par¬ 
ents prior to your marriage? A. Yes. 

Q. Did you live with them? A. Yes. 

Q. You were not in your father’s business? A. No. 

Q. You had a separate business of your own with a 
man named Small? A. Yes. 

Q. Partnership? A. Yes. 

Q. In the building business? A. Yes. 

Q. And, you were never connected in any business 
way, connected with your father’s business, the B. F. 
Saul Company? A. No. 

0. Did vou tell vour father vou were going to be 

w w w « C* t 1 

married? A. No. 

Q. Did you tell your partner that you were going to 
be married? A. A few, very few days before it was 
to take place. 

Q. Now, you said a short time ago that you did not 
take up the matter of having an annulment of any mar¬ 
riage with any friend, or with a priest, or any question 
of an annulment of her prior marriage until after you 
were married. Does this letter in this language, in this 
letter of April 27, refresh your recollection? 

Mr. Wilkes. Mr. Newmyer, I do not believe the rec¬ 
ord so shows. 

By Mr. Newmyer: 

Q. When you said in this letter, “I am going to call 
up a priest in Baltimore who I also went to school with, 
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in the morning, and see him tomorrow. I think it is 

possible that something can be done.” What did you 

mean by that; what were you referring to? A. With 

regard to the obtaining of the divorce from Gardner. 

There might be some w T ay that their marriage, Mrs. 

Saul’s marriage to Gardner could be annulled. 

Q. So that you were interested in making inquiry as 

to having her marriage to Gardner annulled and at the 

same time that she was considering the question of 

getting a divorce, instead of an annulment? A. Yes. 

Q. Now, you made those inquiries and found out it 

could not be annulled, didn’t you? A. That was the 

first-hand information that I received. 

Q. And, did you make any further effort to see if it 

were possible to have her marriage to Garner annulled ? 

A. You mean before the marriage or after? 

Q. Before. A. Not that I recall. 

Q. When you said in this letter: 

“As I have often told you, Honey, I don’t care one 

iota about what others may think, my parents’ wishes 

T have considered but disregarded long ago,” what 

were you referring to? A. Well, I knew that they 

would not approve of the contemplated marriage. 

Q. But, you were willing to marry her anyhow? A. 

Under the threat that had been made. 

Q. What do you mean; that is, do I understand you 

now to sav that vou married her because she threat- 
» * 

ened to expose you or your family? A. How do you 
mean “expose”? 

Q. Well, wdiat do you mean? A. Well, you are put¬ 
ting words into my mouth. I just want to know. 

Q. What do you mean by the answer given just now? 
Will vou read that to him again? 

(Thereupon, the reporter read the record as re¬ 
quested.) 
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By Mr. Newmyer: 

Q. What do you mean, because she threatened to 
commit suicide? A. Yes. 

Q. And that threat was made how long before you 
took her down to Roanoke on her way to see this 
lawyer? A. Probably two or three weeks; I can’t say. 

Q. I see. A. I think that is approximately accurate. 

Q. And is that the only reason that you were mak¬ 
ing efforts to get an annulment for her and were in¬ 
terested to whatever extent you were interested in her 
getting a divorce, w’as because she had threatened to 
commit suicide two or three weeks before? A. Well, 
I was fond of her, but I did not love her because of 
this impediment in the marriage. 

Q. And by “impediment” you mean this difference 
in your religious beliefs ? A. Yes. 

Q. You said in this letter, “There is just this one 
obstacle that stands in the way and which I solemnly 
swear does not lessen mv love for vou one bit”—when 
you did marry her, you married her in disregard of 
what you had regarded as an impediment, did you not? 
A. Yes. 

Q. You married her without any reservation with 
respect to that, did you not? A. In what respect? 

Q. Isn’t it a fact that -when you married her you 
married her voluntarily and despite any religious 
problems that may have confronted you? A. I mar¬ 
ried her in spite of that; yes. 

Q. And it was not until after living with her seven 
years that you began to think again about this relig¬ 
ious element in the matter? A. No; the religious mat¬ 
ter was always a matter I considered very important. 

Q. As a matter of fact, if it had not been for the 
fact that on account of the religious element in the 
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case—that is the main reason that you did not want 
to continue to live with her, after you were married? 
A. No. 

Q. And, isn’t it a fact that that was the principal 
reason that you insisted upon her leaving Canada, be¬ 
cause you had then, after seven years of married life, 
made up your mind that you were satisfied that this 
religious matter should be paramount? A. No. 

Q. You said in this letter: 

“When I see this priest tomorrow and if he gives 
me any encouragement I shall wire you immediately 
and 1 am hoping and praying that he does, because I 
want you sweet thing and must have you for my own.” 
Did you see that priest? A. I believe I did; yes. 

Q. Did you get any encouragement? A. No. 

Q. And then is it not a fact that you wired her to 
the effect that there could not be an annulment and 
that she should proceed with respect to the divorce 
inquiry that she was making in Tennessee? A. I prob¬ 
ably advised her of what conversation I had had with 
the priest. 

Q. Did you advise her of those conversations so that 
she could proceed with the divorce, because you failed 
to get any encouragement about an annulment? A. 
No; I do not think that is the case. 

Q. Well, why did you wire her at all? A. I do not 
know that 1 did wire her. I may have. 

Q. You say in the letter that you are going to. Do 

vou remember whether vou did? A. No, I do not. 

• » ' 

Q. Well, for what purpose were you going to wire 
her ? A. As I stated in that letter, advising her. 

Q. Now, you did not wire her to come back and not 
to proceed with the divorce, did you? A. No. 
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Q. You said in this letter: “don’t stay any longer 
than you have to, because I am awful anxious for you 
to come back. Love. Bunk.” 

Was “Bunk” your nickname? A. Yes. 

Q. And, when you said “don’t stay any longer than 
you have to,” what was your reason for telling her 
that? A. It wasn’t my true feeling in the matter. 

Q. It wasn’t even then your true feeling in the mat¬ 
ter? A. No. 

Q. You were willing to deceive this girl into believ¬ 
ing that you were in love with her and get her to marry 
you under those representations ? A. I told you here 
that there was a threat that she had made that if I did 
not marry her that she would commit suicide and I 
took her at her words. 

The Court. She loved you, didn’t she? 

The Witness. What? 

The Court. Do you think she loved you ? 

The Witness. She expressed that view and I guess 
I was somewhat convinced of that. 

The Court. Was she the only girl that you had gone 
with up to that time? 

The Witness. For any length of time. 

The Court. I mean, before you married the woman. 

The Witness. I thought she was really after what 
money I might get from my father. 

By Mr. Newmver: 

Q. You thought that right from the beginning, didn’t 
you? A. I had it in my mind quite frequently. 

Q. And despite all those facts, that is the only rea¬ 
son you married her, was because she told you two or 
three weeks before, she threatened to kill herself if 
you did not marry her; is that right ? A. That is one 
reason. 



43 


Q. Well, have you given us any other reason? A. 
That was the chief reason. 

Q. Yes. Now, can you tell us any other reason? A. 
No, there is no other reason. 

Q. Now, you say you sent her this letter in April 
down to Nashville where she went with respect to con¬ 
sulting a lawyer. 

Now, do you remember when she came back from 
Nashville on this trip, where you met her when she 
came back? A. No, I do not. 

Q. And, did you meet her at the station when she 
came back from Nashville? A. In Washington? 

Q. Yes. A. I do not recall. 

Q. Do you deny that you did? A. No. 

Q. And when she came back, it was the latter part 
of April, was it, or was it the early part of May when 
she came back from this first trip to Nashville in con¬ 
nection with consulting a lawyer there? A. I think it 
was the early part of May. 
********* 

Page 102 (P. A. 91) 

Q. And, did you continue to keep company with her 
from that time on until the papers came up here for 
signature? A. I kept company with her up until the 
time of the marriage. 

The Court. Did her husband continue to live in that 
apartment after she came back from that first trip to 
Tennessee? 

The Witness. I think that the husband moved out 
about the first of June, your Honor, if I recall. 

The Court. She was down there in April—June 1st. 
I see. Then was when he moved out? 

The Witness. Yes, your Honor. 
********* 
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Page 103 to page 111 (P. A. 91) 

Q. Mr. Saul, I understood you to say that you did 
not remember whether or not when she came back from 
Tennessee in the latter part of April or the early part 
of May on the occasion of her first visit whether you 
met her at the train. After she did return did vou 
continue to court her? A. Yes, I saw her. 

Q. And did there come a time after the papers were 
sent up and sworn to on the first of June, 1927, that 
you continued to see her frequently from that time on 
until she went back to Tennessee? A. Yes. 

Q. Now on the occasions between the date of her 
first visit and after she had filed the papers and be¬ 
tween that time and the time of her second visit to 
Tennessee did she go to Philadelphia to visit some 
friends and wait the time that she was to go back to 
Tennessee? A. I believe she did make a visit to Phil¬ 
adelphia. 

Q. Did you communicate with her while she was 
there? A. I may have; it is quite possible. 

Q. I show you this letter, postmarked June 10, 1927, 
and ask you if you recognize the envelope and the let¬ 
ter as in your handwriting (handing letter to wit¬ 
ness)? A. Yes, sir; that is. 

Q. And you recognize this as a letter which you, in 
your own handwriting, sent her, as addressed to Mrs. 
Mary H. Gardner, Adelphia Hotel, at Philadelphia, 
June 18, 1927? A. Yes. 

Mr. Newmyer. June 10th, I mean, is the date of that 
letter. 

We offer this letter in evidence, if your Honor 
please, with the envelope. 

Mr. Wilkes. No objection. 

The Court. It will be received. 
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(The letter and envelope above referred to were re¬ 
ceived in evidence and marked “Defendant’s Exhibit 
0-1” and “Defendant’s Exhibit C-2.”) 

By Mr. Newmyer. 

Q. You said in this letter: 

“Dear Mary: You don’t know how lonesome your 
Bernard has been since way last Tuesday. Just think¬ 
ing- of you all the time, darling.” 

Did you mean the things you wrote in there? A. 
Xot in its fullest sense, no. 

Q. And you speak further in here: “The connec¬ 
tion this morning was very poor so all I could under¬ 
stand about your trip to Atlantic City was that you 
were going Saturday.” Does that refresh your rec¬ 
ollection that there was a telephone conversation be¬ 
tween vou and her on this same date? A. It does not 
refresh my recollection, but T presume there was. 

Q. But you wrote it? A. Yes. 

Q. Now, you said in this letter “How about money? 
Let me know tomorrow morning when I call you and I 
can wire vou some.” 

Does that refresh your recollection as to whether or 
not you were givingher any money during this period? 
A. I may have given—I can’t say—I may have given 
her a few dollars. 

Q. What was the occasion for asking her “How 
about money?” A. I imagine she had asked me for 
money. 

Q. Would you ask her about it if she had asked you? 
Tsn’t it more than likely that you invited it to her at¬ 
tention rather than she to yours? A. No. 

The Court. Had she quit work at that time ? 
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The Witness. I think that she had quit work about 
the latter part of April or May. 

Mr. Quinn. What was the date of that letter ? 

Mr. Newmyer. This is June 10th. 

By Mr. Newmyer. 

Q. Had she worked at any time after her first trip 
down to Tennessee to make arrangements there in 
April? A. No, I do not think so. 

Q. So that from the latter part of April up until 
the date in this letter, June 10th, she was not em¬ 
ployed, to your knowledge? A. No. 

Q. You say further in this letter: “I hope your stay 
in Philly is helping your nerves and helping to kill 
time until the big day arrives. ,, What did you mean 
bv “the big dav arrives”? A. The dav that we could 
marrv. 

V 

Q. You regarded that as a big day, although you 
did not love her? A. Well, my mind—it was kind of 
a mixed feeling, mixed by other considerations. 

Q. Now, you said further in this letter: “I just wish 

I was right alongside you, honey, to tell just how much 

I miss vou. Whole lots and then some.” 

♦ 

Did you mean that? A. Well, to a degree, yes. 

Q. It wasn’t love? A. It was being kind of con¬ 
fused state of mind. 

Q. Now she came back from Philadelphia and you 
continued to see her again in June, and when was it 
that she next went down to Tennessee, that suit hav¬ 
ing been filed, according to the record here, on the 7th 
of June, 1927, the papers having been filed by her or 
signed by her on the first of June in Washington? A. 
I think she went down to Tennessee, the second time, 
about the last week in June. 
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Q. Did you take her down to the train on that occa¬ 
sion of this visit to Tennessee? A. I do not recall that 
I did. 

Q. Do you deny that you did? A. No. 

Q. Well, you knew that she was going down there to 
present her evidence with respect to this divorce suit? 
A. Yes. 

Q. And she did that with your full knowledge and 
consent, did she not? A. When you say evidence, I 
don’t know, I can not answer that; I do not know what 
the evidence she intended to adduce w’as. 

Q. Did she discuss with you at any time prior to 
going down there what the evidence was? A. No. 

Q. Did you ever inquire about it? A. No. 

Q. Did you know on what ground she was suing? A. 
As 1 stated before, I had looked at a letter that she 
had sent, I think at that time, saying she was going to 
file suit. 

Q. Now, while she w r as in Tennessee on this second 
occasion with respect to testifying in this case did you 
pay her expenses to go down there on the train? A. I 
do not have any recollection that I did. 

A. Would you deny that you did? A. I do. 

Q. Did you communicate with her during that time 
by telephone? A. I did. 

Q. How long did she remain there on that occasion? 
A. On the second trip? 

Q. Yes. A. As I recall it was about tw T o weeks. 

Q. Did you write her while she was there ? A. I be- 
lieve I did. 

Q. I show you this letter, dated June 28, 1927, ad¬ 
dressed to Mrs. H. W. Gardner, care of Mrs. J. D. Wal¬ 
ler, lol 7th Avenue North, Nashville, Tennessee, and 
ask you if this is an envelope and a letter in your own 
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handwriting that you sent her at that time? A. Yes, 
they are both in my handwriting. 

Mr. Newmyer. We offer them in evidence. 

Mr. Wilkes. No objection. 

The Court. They may be received. 

(The letter an envelope above referred to were re¬ 
ceived in evidence and marked “Defendant’s Exhibit 
! D-l”, and “Defendant’s Exhibit D-2”.) 

By Mr. Newmyer. 

Q. Mr. Saul, in this letter dated June 28, 1927, ad- 
dessed to Mrs. Saul, who was at that time Mrs. Gard- 
! ner, you say, “My sweet little baby: I kept my tears 
i in check as long as I could but just as the train was 
i pulling out I couldn’t control that any longer. I 
cried.” 

Does that refresh your recollection that you did go 
! with her to the train? A. Yes, possibly I did. 

Q. Do you know? A. If I said so in the letter. 

Q. Have you any recollection at all about it? A. I 

do not recall having driven her to the train. 

i Q. I did not ask you whether you had driven her to 

the train, but I asked you if you have any recollection 

as to whether vou took her to the train ? A. No. 

* 

Q. You haven’t any recollection about crying? A. 
No. 

Q. You said further in this letter: “I am going to 
have you all my own in one more week, which is going 
to seem like vears.” 

' You were referring in that letter to the fact that 
you expected to marry her when she came back from 
Tennessee with this divorce, weren’t you? A. Yes. 

Q. You said “I love my baby more than anything in 
all the world”. You didn’t mean that, did you? A. 
Well, not in the fullest sense, no. 
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Q. You had certain reservations which you did not 
disclose to her about what you meant? A. I had dis¬ 
closed them to her previously. 

Q. You had reservations, you mean, on the question 
of religion; is that right? A. I meant the question of 
her trying to commit suicide. 

Q. Which she had made sometime prior to her first 
visit to Tennessee? A. Yes. 

Q. You did not mention anything about that alleged 
threat in any of your letters, did you? A. No. 

Q. You say further: “Just loving you more every 
minute and can’t wait until I have you, darling.” 

Was that all due to fear that she might commit sui- 
side? A. No, not altogether; it was a mixed feeling. 

Q. Of what? A. Of affection and also about her 
threat to commit suicide. 

Q. You say further: “Take good care of yourself, 
baby, as I have told you before, you can not be too cau¬ 
tious and I am very anxious lest something might hap¬ 
pen to you—you are all I have in all the world so please 
don’t take any chances.” 

What were you referring to there? A. Referring to 
the affection I had for her. 

Q. Then you did have affection for her? A. Yes, 
but it wasn’t complete. 

Q. Was there a reservation in your affections that 
caused you to marry her? A. I had a mixed feeling. 

Q. What was the affection that you had for her? A. 
It was mixed between that and her threat. 

Q. And you are unable to say now whether or not 
you married her primarily because you loved her or 
primarily because she had threatened to commit sui¬ 
cide sometime in April if you did not marry her; is 

that correct? A. I can not say primarily, no. 

• *#*#*#** 
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Page 113 to page 116 (P. A. 91) 

Q. In this letter I have just referred to you add a 
postscript: “Take care of the rock”. What were you 
referring to 'when you said “rock”? A. I meant the 
ring that had been previously referred to. 

Q. The diamond ring that you had given her as an 
engagement present? A. Yes. 

Q. And she took that ring and wore that ring down 
to Tennessee on the occasion of her trip in this divorce 
case? A. Yes. 

Q. No\v you also add another postscript to that let¬ 
ter w’hich reads: “P. S. I hope Mr. Rutherford has 
everything ready so that you don’t have to go into 
court.” 

W as Mr. Rutherford the name of the attornev she 
had in Tennessee? A. Yes. 

Q. What? A. Yes. 

Q. You knew that, didn’t you? A. I knew it from 
having been told by her. 

Q. And you knewr it sufficiently so that you referred 
to him by name in this postscript to your letter you 
sent to her? A. Yes. 

Q. And vdien you said “I hope Mr. Rutherford has 
everything ready so you don’t have to go into court”, 
what did you mean by that; that she would not have to 
go into court ? A. She must have advised me by tele¬ 
phone or letter to the effect that she did not w’ant to 
go into court. 

Q. And then you said in this letter—w’hen you say 
that you hoped she did not have to go into court, you 
meant that there would not be an open trial, that it 
w’ould be heard privately? A. Privately. 

Q. You say further: “Keep out of the blazing Ten¬ 
nessee sun.” You didn’t want her to get a sun stroke 
or anything of that sort? A. No. 
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Q. And you said further: ‘ ‘ Hurry up and get your 
name changed.’’ By that you referred to wanting her 
to get the divorce f A. She was going to get her name 
changed, back to her maiden name, with the decree 
that she was seeking. 

Q. When you use the language “Hurry up and get 
your name changed” were you interested in getting 
her name changed or in her getting a divorce? A. 
Well, both. 

Q. And when you said, “Hurry up and get your 
name changed” what did you mean by that? A. Meant 
her divorce. 

Q. Yes. And you were wanting her to hurry up and 
get the divorce for what purpose? A. For the mar¬ 
riage subsequent to that. 

Q. And you intended marrying her? A. Yes. 

Q. Now where did you meet her on her way back 
after the divorce? A. I met her here in Washington, 
as I recall, sir—no. After her divorce, you mean? 

Q. Yes. A. I met her at Wheeling, West Virginia. 

Q. And who suggested that? A. We discussed the 
matter of where we would reside and we selected Cali¬ 
fornia. This was on the way to California. 

Q. And the question was at whose suggestion that 
you meet at Wheeling, West Virginia when she left 
Tennessee? A. I do not recall who suggested it. It 
was a convenient spot, no doubt, on the way to the 
West. 

Q. When did you have this discussion about deciding 
that you both were going to live in California after you 
were married? A. In Washington. 

Q. That was prior to the time she went down to get 
the divorce? A. Yes. 
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Q. And isn’t it a fact that after she had gotten the 
decree in Tennessee on this trip that it was by arrange¬ 
ment which you suggested that you meet her at Wheel¬ 
ing, West Virginia, and she was to get off the train and 
you drove down there? A. She got off the train there 
and I was to meet her then. 

Q. And that was your suggestion, wasn’t it? A. I 
do not recall; I think it was mutually agreed to. 

Q. I show you this letter of July 2, 1927, addressed 
to her at Nashville, Tennessee, special delivery, and 
ask you to look at it and tell me whether or not the 
letter and the envelope are both in your handwriting? 
It is addressed to Mrs. Mary H. Gardner? A. Yes, 
that is my handwriting. 

Mr. Newinver. We offer it in evidence. 

Mr. Wilkes. No objection. 

The Court. It may be admitted. 

(The letter and envelope above referred to were re¬ 
ceived in evidence and marked “Defendant’s Exhibit 
E-l” and “Defendant’s Exhibit E-2”.) 
#####*### 

Page 118 to page 123 (P. A. 91) 

Q. In this letter of July 2,1027, the special delivery, 
sent to her at Nashville, you say: “Sweetest little 
mother in all the world. It certainlv was wonderful to 
hear your sweet voice last night or rather this morn¬ 
ing. It took me 45 minutes to make the connection.” 

And further, “I am packing at night as best I can. 
That is, I haven’t located an empty trunk but I am 
getting my clothes, etc. in order.” 

Were you referring then to the fact that you were 
, packing your clothes in order to meet her and marry 
her after she returned from Nashville? A. Yes. 
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Q. You say “I am afraid I am going to have some 
trouble about my money in connection with my father. 
He is suggesting today to reinvest cash funds in some 
other jobs, but I hope I can postpone it until Thursday 
and then hop. In the event that such cannot be ar¬ 
ranged I want your suggestions. ” 

What were you referring to there ? 

A. I had an account with my father’s office and he 
had said something about some funds, to use them in 
another manner than in cash and use them for some 
purpose. 

Q. Now, further on you say in this letter “I cer¬ 
tainly miss my baby terribly.” 

Now, you refer to how you felt, in that letter, and 
said you could not sleep, and said you wish you could 
see her, and how much you loved her and said “You 
don’t know how much I miss you. It never will be 
again, never! ’ ’ 

What did you mean by that? 

A. I didn’t mean it generally in the use of the 
word. 

Q. What is that? A. I didn’t mean it in the general 
term, because I was rather confused at the time I was 
writing the letter. 

Q. Now you say, “You don’t know how much I miss 
you, and it never will be again, never!” Just what did 
you mean by that? A. I meant that I missed her com¬ 
pany. 

Q. What did you mean by “never”; that you never 
would be away from her again? A. Yes. 

Q. You say, “I think Wheeling, West Virginia, 
would be a good place to meet on Sunday.” Does that 
refresh your recollection that you suggested meeting 
her at Wheeling when she returned from Tennessee? 
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A. I think we both discussed the matter, and we con¬ 
sulted with maps. 

Q. Well, she was in Tennessee when you wrote this 
letter to her from Washington? A. Yes. 

Q. And said, “I think that Wheeling, West Virginia, 
would be a good place to meet on Sunday. That was 
after you and she had consulted maps; you did not 
consult with her at that time, did you? A. I think we 
had consulted about the matter before. 

Q. You mean before she went to Tennessee? A. 
No, while she was there. 

Q. You talked to her over the phone? A. I did. 

Q. You did not look over maps while talking to her 
on the long distance telephone? A. No, but we looked 
over maps before she went there. Q. Now, as a matter 
of fact, hadn’t you discussed with her that you were 
going to meet her after she got her divorce? A. Dis¬ 
cussed it. 

Q. Before you left, I mean? A. There was no set 
place. 

Q. But you fixed the set place when you said, “I 
think Wheeling, 'West Virginia, would be a good place 
to meet on Sunday. A. I suppose so. 

Q. As a matter of fact, that is where you met, isn’t 
it? A. It is. 

Q. You say, “So, Saturday, Mr. Rutherford is go¬ 
ing to fix things for both of us. That’s wonderful.” 

What were you referring to? 

A. Regarding the decree for divorce that she was 
obtaining. 

Q. And you regarded it at that time as wonderful? 
A. I expressed it as such. 

Q. Now, the Sunday that you say that you were go¬ 
ing to meet her in Wheeling, was the Sunday following 
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the Saturday that she was to get her divorce; isn’t that 
so? A. Yes. 

Q. And you sent this letter special delivery so that 
she would have it in time to be ready or get to Wheel¬ 
ing as soon as she got her divorce? A. Yes. 

Q. You say, “Well, baby, keep up the fight as it is 
worth it, if not for your sake, for mine.” 

What did you mean by that? A. With regard to 
the divorce or obtaining the divorce. 

Q. And you say: 

“Excuse everything. No paragraphs. No nothing, 
but all the love in the world is in my heart for you baby. 
God bless you.” 

Did you mean that? A. I meant it in a certain sense, 
yes, but not in its usual sense. 

Q. When you signed some of these letters “Bunk” 

you were not using that term in its literal sense, were 

vou? A. No. 

* 

Q. That was your nickname? A. Yes, sir. 

The Court. Did you think that you had to pretend 
to love this woman to get her to marry you? 

The Witness. No, your Honor. 

The Court. You thought that she would marry you 
whether you loved her or not? 

The Witness. I do not know about that. 

By Mr. Newmyer: 

Q. Do you recognize this telegram as one that you 
sent on the 4th of July telling her that you would 
phone her on Tuesday morning between 11 and 12 
Washington time. “If that is not convenient wire me 
by 10 o’clock and mark telegram hold giving no ad¬ 
dress. Am very lonesome. Darling I love you. Ber¬ 
nard.” 
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That was on the 4th following this letter I have just 
read which was on the 2nd of July? A. Yes, I think 
that is. 

#####*#** 

Page 127 to page 134 (P. A. 91) 

Mr. Newmyer. This telegram that he sent her on 
the 4th of July says: 

“Will phone Tuesday morning between 11 and 12 
Washington time. If that is not convenient wire me 
by 10 o’clock and mark telegram hold giving no ad¬ 
dress. Am very lonesome darling I love you. Bernard.” 

I offer that in evidence. 

(The telegram referred to was received in evidence 
and marked “Defendant’s Exhibit F.”) 

By Mr. Newmyer: 

Q. I show you this letter, special delivery, dated 
July 6, 1927, and ask you if the envelope addressed 
to your wife in the name of Mrs. Mary H. Gardner, and 
the contents, are all in your handwriting and if you 
sent her that letter to Nashville, Tennessee, on that 
date. That letter is dated July 6th. A. Yes, that is in 
my handwriting. 

Mr. Newmyer. I will offer that in evidence. 

(The letter and envelope above referred to was re¬ 
ceived in evidence and marked “Defendant’s Exhibit 
G.”) 

Mr. Wilkes. Will you let me see that. 

Mr. Newmyer. Yes. This is the one I showed you 
just now. 

Mr. Wilkes. I did not get through with it. 

Mr. Newmyer. Pardon me. 
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The Court. How many more of these letters or 
letters of this kind have you got? 

Mr. Newmyer. I have got a lot of telegrams, your 
Honor. • 

The Court. Will it take long to present them? 

Mr. Newmyer. I am sorry, if your Honor please, 
I will see what I can do. 

The Court. You wrote her every day, didn’t you, 
Mr. Saul, that she was away? 

The Witness. No, I do not think so. 

The Court. You heard from her practically every 
day? 

The Witness. I received letters from her. 

The Court. And you either wrote her «verv day or 
telephoned or telegraphed her. 

The Witness. Yes, sir. 

By Mr. Newmyer. 

Q. Mr. Saul, in this letter dated July 6, sent by 
special delivery to Mrs. Gardner at Nashville, from 
Washington, you say: 

“My sweet little wife.” 

You discussed various business matters, matters of 
your business, and how much money you will have to 
go away with. 

You planned with her, I think you said previous to 
the time that she got the divorce, that you were going 
to both live in San Francisco. A. Yes. 

Q. And, you were taking away whatever available 
funds you could raise out of your assets for that pur¬ 
pose? A. Yes, I was. 

Q. And, you discussed that matter with her and 
what your financial condition would be? A. I did. 

Q. Now, you say, you speak about missing her just 
more than you can tell. You say you want to be “with 



my baby in Wheeling Sunday.” That was referring 
to meeting her there on her return from Tennessee, 
wasn’t it? A. Yes. 

Q. You say: 

“What I had in mind was leaving Thursday after¬ 
noon or Friday morning, meeting you in Wheeling Sun¬ 
day. Then have you all my own and make you the hap¬ 
piest little wife in all the world. Forget about all the 
other things that have happened and start out life to¬ 
gether anew. I will be the proudest and happiest per¬ 
son in all the world. I just can’t wait until I have you. 
It almost sets me crazy waiting.” 

The Court. You were driving from Washington to 
"Wheeling to meet her? 

The Witness. Yes, sir. 

The Court. And you drove from there to Richmond ? 

The Witness. Yes, sir. 

By Mr. Newmyer. 

Q. Now, in order to save time, I will show you one, 
two, three, four, five telegrams dated July 5, sent to 
her at Nashville; July 9, sent to Nashville to her; July 
7, to Nashville; July 8th, to Nashville; July 9, to Nash¬ 
ville, and ask you to look at these and see if you recog¬ 
nize them as telegrams you sent her during that period 
while you were waiting to meet her at Wheeling? 

I wdll ask to have this one dated July 5 marked de¬ 
fendant’s Exhibit H, the one dated July 9 marked De¬ 
fendant’s Exhibit J, July 7, Defendant’s Exhibit K, 
July 8th, Defendant’s Exhibit L, and July 9, Defen¬ 
dant’s Exhibit M. 

(Thereupon, the telegrams above referred to -were 
marked “Defendant’s Exhibits H, J, K, L, and M.”) 



59 


Mr. Newmyer. If your Honor please, I offer in evi¬ 
dence these telegrams identified by Mr. Saul as having 
been sent by Western Union and Postal to his wife. 
I offer this one as Exhibit No. H. 

(The telegram referred to was received and marked 
“Exhibit H.”) 

Mr. Newmyer. This telegram marked “Defendant’s 
Exhibit H” reads: 

“Mrs. Mary H. Gardner, 

Care Mrs. J. D. Waller, 151 Seventh Avenue 
North, Nashville, Tenn. 

“I spoke to Clarence this afternoon and stated what 
I intended to do”— 

Clarence was your partner, Mr. Small, wasn’t he? 

A. Yes, sir. 

Q. (Reading) “And spoke about commissions 
which I thought were due me and he said he would 
check it up tomorrow and see what is what so that is 
encouraging that means nearly two thousand I have 
five hundred cash in my special account I have my 
clothes already to pack but have not put them in trunk 
I hope he kicks through your letters are just the sweet¬ 
est ever I miss you baby terribly will send special 
letter tonight more detailed love. Bernard.” 

Mr. Newmyer. Defendant’s Exhibit J reads: 

“Western Union Telegram. 

July 9, 1927. 

Washington, D. C. 

“Mrs. Mary H. Gardner, 

“Care Mrs. J. D. Waller, 151 Seventh Ave. North 
Nashville, Tenn. 

“Everything fixed after many troubles you don’t 
know how anxious I am to have you just think only a 


60 


question of hours am praying that everything comes 
out fine with vou Leo can’t come I love vou babv thou- 
sand kisses. 

“Bernard.” 

Leo is Mr. Leo Drury, a friend of yours that you 
expected to take with you to be present when you mar¬ 
ried your wife at Wheeling? A. Yes. 

Mr. Newmyer. Exhibit K, adressed to Mrs. Gardner 
at Nashville—this happens to be dated July 7, several 
days ahead of that one—reads: 

“You really misunderstood me over phone I am ter¬ 
ribly sorry I caused you to worry I took care of every¬ 
thing while Clarence was sick and now I am not able 
to take much time off especially since a carpenter died 
from a fall between not having you and working and 
getting ready I am almost crazy I am doing all I can 
I have either written wired or phoned on average of 
once a day Leo said he was going to Pittsburg today 
so I thought I would tell him since I would not see him 
again he said he would stay over if I wanted him to go 
to Wheeling if you do not approve let me know will 
wire Wheeling Hotel stop Later money situation 
changed can get more if wait until Friday will leave 
Saturday early will be in Wheeling Sunday afternoon 
to greet you hope this agreeable any wires send care 
of small company God bless you love. 

“Bernard.” 

This one is dated July 8th addressed to her in Nash¬ 
ville, is marked Defendant’s Exhibit L. 

“Will meet at Mclure Hotel Wheeling everything fine 
hope you are well just cant wait am on edge love you 
with all my heart. 


“Bernard.” 
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Exhibit M is dated July 9th, sent by Postal Telegram 
Company from Frederick, Md., addressed to Mrs. 
Gardner at Nashville. 

“Driving as fast as possible Will meet you at sta¬ 
tion if possible otherwise at Hotel Love. 

“Bernard.” 

That was a wire telling her that you were on your 
way and telling her that you would meet her at Wheel¬ 
ing. Is that correct? A. Yes. 

Q. Now, after you met her at Wheeling, where were 
you married? A. We were married in Richmond, In¬ 
diana. 

Q. Did you drive from Wheeling to Richmond, Indi¬ 
ana? A. Yes. 

Q. And, after you were married in Richmond, where 
did you go then with your wife? A. We continued on 
westward to San Francisco. 

Q. And how long did it take before you finally landed 
in San Francisco? A. About, a little over two weeks, 
I believe. 

*«##*•**• 

Page 136 (P. A. 92) 

Q. Now, when you left San Francisco, when you and 
your wife left, where did you next go to live? A. Well, 
we drove back to Washington, D. C. 

Q. And, when was that that you came to Washington? 
A. Left San Francisco on November 1, or about, 1928. 

Q. And, when you came back to Washington, how 
long did you remain in Washington? A. From about 
Thanksgiving time, 1928, until October 1,1930. 

Q. Now, you and your wife lived together during that 
period? A. Yes. 

###***### 
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Page 139 to page 142 (P. A. 92) 

Q. Now, when you left Washington in 1930, October, 
where did you go then? A. Went to New York City. 

Q. And, you drew out of the firm of Small? A. Well, 
I left the city, did not have any further connection 
with him. 

Q. How long did you stay in New York and what 
did you do there? A. Stayed in New York until about 
the 12th of March, 1932. For a short while I was with 
a stock brokerage firm. 

Q. Did you and your wife live together during that 
period? A. Yes. 

Q. Now, when you left New York in March, 1932, 
where did you go? A. To Detroit, Michigan. 

Q. And, what was the occasion for going there? A. 
To adopt a child. 

Q. And, you and your wife had discussed the matter? 
A. We had. 

Q. Were you favorable toward the adoption of a 
child? A. Yes. 

Q. You wanted to adopt a child the same as she did? 
A. Yes. 

Q. And did you—you said in your answer something 
about that, that you objected to secrecy. What did you 
mean by that? A. I objected to the secret adoption. 
I thought it should be open and above board. 

Q. And, did you at any time thereafter agree that 
it should be kept secret? A. I did. 

Q. In the fourth paragraph of your bill of complaint 
in this case, you say that on the 14th of April, 1932, the 
plaintiff and the defendant herein entered into an 
agreement secretly and against his advice for the adop¬ 
tion of a male child. 
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You did not mean by that that the agreement to 
adopt the child was against your advice? A. No. 

Q. You only meant that the secrecy with respect to 
the adoption was against your advice? A. Yes. 

Q. What was your conduct thereafter, after the child 
was adopted, with regard to whether or not you kept it 
a secret that it was an adopted child? A. I kept it a 
secret until after Mrs. Saul had left Riverside. 

Q. Did you consult a firm of lawyers in Detroit for 
the purpose of arranging for the adoption of the child? 
A. We both did. 

Q. And that was done by mutual agreement between 
vou? A. Yes. 

Q. And you selected the baby that you were going to 
adopt at Detroit, as well as your wife? A. No, neither 
one selected the child, so far as I know. 

Q. Did you see the child before you adopted it? A. 
No. 

Q. You did not see the child before you adopted it? 
A. No. 

Q. Did your wife see it ? A. I do not believe she did. 
I think we took the advice of her sister. 

Q. Where was the child you adopted before you 
adopted it? A. Well, there is a technical distinction, 
I should presume, between the time the child was se¬ 
lected and the time that the child was officially adopted. 

Q. Well, what do you mean by that? A. Well, the 
adoption did not become official until a certain time 
after the child w T as removed from the institution. 
**#***##« 

Page 144 to page 146 (P. A. 92) 

Q. As a matter of fact, you vrere anxious to have the 
child, the adoption of the child kept a secret, were you 
not? A. No. 
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Q. And that you did not want the fact that it was 
an adopted child to be known anymore than she did; 
is that a fact? A. No. 

Q. And, is it not a fact that you even went to a firm 
of lawyers in Detroit for the purpose of seeing if some 
arrangement could not be made so that it would be im¬ 
possible for any one to tell later on that this child was 
not a child born to you and Mrs. Saul, and not an 
adopted child? A. I did that upon Mrs. Saul’s urging. 

Q. When you finally did adopt the child and the ques¬ 
tion of secrecy came around, weren’t you perfectly rec¬ 
onciled to the idea that it was to be secretly adopted? 
A. Yes. 

Q. And, do you recognize this as one of the letters 
you received from the firm of Stevenson, Butzel, 
Eaman & Long of Detroit, which they wrote to you, 
addressed to you, addressed to Mr. Bernard Saul, 
Parkstone Apartments, 141") Parker Avenue, Detroit 
Michigan, dated April 25, 1932, stating, 4 ‘We wish at 
this time to report that the following progress has 
been made in the matter of the adoption of your son.” 
A. I imagine that is the letter. 

Q. This is to refresh your recollection about the mat¬ 
ter. A. Yes. 

Mr. Newmyer. I will ask to have that marked de¬ 
fendant’s exhibit. 

(Thereupon, the letter referred to was marked “De¬ 
fendant’s Exhibit N,” and so received in evidence.) 

Mr. Wilkes. You have had that marked, Mr. New¬ 
myer ? 

Mr. Newmyer. Yes. 
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By Mr. Newmyer: 

Q. That is with regard to this matter? A. Yes. 

Mr. Newmyer. I am not going to read the whole 
letter, if your Honor please, but, to simplify matters, 
the point is that we offer the letter address by the firm 
of Stevenson, Butzel, Eaman & Long, Detroit, Michi¬ 
gan, to Mr. Saul, in which in paragraph 3 they state: 

“ (3) We are sorry to inform you that if people are 
so inclined, it is possible for them to trace the adopted 
child. The file, kept in the County Building, is titled 
under the child’s adopted name and original name. We 
have exhausted every possible legal means to suppress 
this index card, but the probate judges have refused 
to break their routine, even though we have explained 
the situation to them and told them about the fear in 
your mind regarding the possibility of blackmail or 
embarrassment to your child in the future years. They 
agree that it is an unfortunate legal requirement, but 

can see no way to remedy the matter.” 

##*####*# 

Page 147 to page 149 (P. A. 92) 

Q. Does this refresh your recollection that you 
wanted to make such representations in an effort to 
keep secret the fact that this was an adopted child? A. 
I did keep it secret. 

Q. You wrote this letter, didn’t you? A. I did. 

The Court. Did your wife object to having a child 
of her own ? 

The Witness. No, your Honor. She did at one time, 
but not during the whole length of time of our married 
life. 

The Court. She had never had any children by her 
previous marriages, had she? 

The Witness. She said not. 
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Mr. Newmyer. We offer this in evidence, as defen¬ 
dant’s Exhibit 0. 

Mr. Wilkes. No objection. 

(The letter referred to was received in evidence 
and marked “Defendant’s Exhibit 0.”). 

Mr. Newmyer. This letter is dated May 22, 1932, 
and postmarked Detroit, Michigan, May 23, 1932, ad¬ 
dressed to Miss Grace Croop, 1316 New Hampshire 
Avenue, Washington, D. C., and is in the plaintiff’s 
own handwriting. It reads: 

“Dear Grace: 

“Mary wanted me to drop you a line and tell you 
that w*e are the very proud parents of a son; he was 
born Wednesday, and both Mary and Bernard, Jr., are 
getting along fine. 

“You have no idea how happy we both are. He is 
such a mite but it won’t be long before he’ll be shoot¬ 
ing up and taking after his father in that respect. 

“I hope this finds you well and that you are enjoying 
this late spring weather. 

‘ ‘ Sincerely 

“Bernard.” 

By Mr. Newmyer: 

Q. Now, isn’t it a fact that in order to keep the fact 
of the adopted child secret between both of you, that 
after you made this adoption that you moved from the 
place you were living in Detroit? A. Yes. 

Q. And, where did you move? A. We finally moved 
to Riverside, Ontario. 

Q. That is across the river from Detroit? A. Yes. 

Q. And, before you moved to Riverside, you moved 
from the apartment address in Detroit you had been 
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living at, to a different address, didn’t you? A. Yes. 

Q. So that you moved from Detroit to Riverside 
when? A. It was on or about the middle of May, 
1932. 

Q. And you and your wife and the baby continued 
to reside at Riverside from May, 1932, until she and 
the child left Canada on April 23rd, 1934? A. Yes. 
***#**•#* 

Page 188 (P. A. 93) 

Q. When did you first meet Mrs. Saul? A. In 1924. 

Page 189 to page 192 (P. A. 93) 

Q. Now, before Mrs. Saul filed her petition for di¬ 
vorce in Nashville from Mr. Gardner, had she referred 
to Mr. Rutherford at all? A. Yes. 

Q. Well, how did she refer to him? A. That he was 
a friend of hers; a friend of the family’s; a lawyer. 

Mr. Quinn. A lawyer. 

The Witness. Yes. 

The Court. He is the attorney who got the divorce, 
isn’t he? 

The Witness. Yes. 

Mr. Quinn. That is correct. 

By Mr. Wilkes: 

Q. Mr. Saul, referring to defendant’s exhibit B, a 
letter written by you to Mrs. Saul on April 28, 1927, 
you say this: 

“And when you told me that the lawyer said no I 
just couldn’t believe it.’’ 

And then there is a paragraph and it is followed by 
this: 
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“I didn’t go home to dinner but called a priest I 
knew at college, to see if he could see any way out, 
but he is out of town for the week. I am going to call 
up a priest in Baltimore,” and so forth. 

Now, when you used the language, “and when you 
told me that the lawyer said no I just couldn’t believe 
it”, what did that have reference to? A. The lawyer 
had told her that she could not obtain an annulment of 
her marriage to Mr. Gardner. So I then tried to ob¬ 
tain information with regard to a church annulment. 

Q. And why were you interested in securing, and her 
securing an annulment? A. Well, if she got an annul¬ 
ment from the court it would be much easier, I thought, 
to obtain an annulment from the church. 

The Court. What did you think about Jones? She 
was divorced from him. 

The Witness. I did not know about that. 

The Court. You did not know about that ? 

The Witness. No. 

By Mr. Wilkes: 

Q. When did you first learn of Jones and her mar¬ 
riage? A. After our marriage in Richmond, Indiana. 

Q. Now, Mr. Saul— 

The Court. How did you learn it then? 

The Witness. Mrs. Saul told me of it, vour Honor. 

The Court. Didn’t you have to make application 
for license there? 

The Witness. Yes. 

The Court. And, were vou not asked if vou had 

i i 

been married before and divorced, or if she had? 

The Witness. No. 


By Mr. Wilkes: 

Q. Mr. Saul, did your first discussion of annulment 
precede or follow the discussion which you have here¬ 
tofore said Mrs. Saul initiated with reference to her 
securing- a divorce in Tennessee? A. You mean was 
the annulment and divorce matter discussed ? 

Q. The question is, did Mrs. Saul discuss it before 
you suggested an annulment, or was it just the con¬ 
trary? A. She discussed the divorce first. 

The Court. What he means, when you talked about 
her getting a divorce, he wants to know if you sug¬ 
gested an annulment to her or said that that would be 
better than a divorce. 

The Witness. The first step was suggested by her, 
and that was a divorce. I then suggested that an an¬ 
nulment would be preferable. 

The Court. I see; all right. 
*##*#*#*# 

Page 193 (P. A. 94) 

Q. How old were you when you married? A. 
T went v-se veil. 

Q. You were married in 1927, weren’t you; in 1927? 
A. Yes. 

4 4 - * * * 

Page 197 to page 203 (P. A. 94) 

The Court. In this application for marriage, this 
question is asked: 

“Is this her first marriage”? “no.” 

“If not, how often has she been married. Twice. 

“Has such prior marriage or marriages been dis¬ 
solved? Yes. 

“If so, how and when? Divorced, 1917, 1927.” 
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Were you with her when she made this? 

The Witness. Yes. 

The Court. You heard the questions read to her; 
both of you were standing in front of the clerk’s desk, 
were you not? 

The Witness. Yes, your Honor. 

The Court. The question was read, how often, and 
the answer twice. 

The Witness. That was on the day of our marriage, 
but she had never told me before. 

The Court. That is the first time you ever heard it ? 

The Witness. Yes. 

The Court. All right. 

By Mr. Newmyer: 

Q. Didn’t you say a few minutes ago that you did 
not know anything about her marriage, except one 
marriage, until long afterwards? A. I said— 

Q. Didn’t you say until long after? A. After. 

Q. As a matter of fact, you did know before you were 
married, at the time of the application for license was 
made? A. Well, I did, at the same time. 

Mr. Newmyer. Does that refresh your recollection, 
with respect to the slip of paper from the Veterans 
Bureau about Jones? You did get that information 
before you were married, with regard to trying to get 
an annulment of the Jones marriage? A. No. 

The Court. What did you want to know about Jones 
for then ? Why did you want to look up that matter 
about Jones; if she had not been married to him, you 
would be no better off then. 

The Witness. 1 think that— 

Mr. Quinn. His Honor is asking why you looked up 
Jones; why did you look that up? 
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The Witness. Well, that was in connection with the 
annulment, your Honor. 

The Court. Well then you knew that she had been 
married to Jones before she had been married to this 
man Gardner? 

The Witness. 1 knew that she had been married to 
Gardner. 

The Court. Why were you trying to inject Jones 
into it? 

The Witness. That was after we had been married 
and I came back to Washington from California, in 
1927. 

The Court. Whv did vou want to know about Jones? 

o' % 

The Witness. Yes. 

Mr. Wilkes. But, his Honor is inquiring in connec¬ 
tion with what investigation, if any, you were making. 

The Witness. In connection with the annulment. 

Bv Mr. Wilkes: 

Q. Was that annulment to be obtained in court, or 
an eccleisatical annulment? A. An ecclesiastical an¬ 
nulment. 

Q. And for what purpose would you have been de¬ 
sirous of procuring an ecclesiastical annulment of 
these two marriages? A. So that we could have an¬ 
other marriage ceremony in the church. 

The Court. Was she a Catholic? 

The Witness. No, your Honor. 

The Court. Then, if you could get those two mar¬ 
riages annulled and she would become a Catholic, you 
could have been married in the church? 

The Witness. It would be easier if we could get 
them annulled. 

The Court. Yes, that is assuming that you could 
have gotten the court to have annulled it. 


72 


By Mr. Wilkes: 

Q. And in that connection, it was then that you made 
inquiry with respect to Jones? A. That is right. 

The Court. Did you previously inquire about the 
Gardner marriage, about getting his marriage an¬ 
nulled, ecclesiastically? 

The Witness. Yes, your Honor. 

The Court. And vou learned that vou could not do 
that? 

The Witness. Yes, vour Honor. 

7 v 

The Court. Then you undertook, didn’t you, to go 
after the Jones annulment, with the Gardner marriage 
staring vou in the face? 

The Witness. Well, I don’t understand, your Honor, 
all of the details and everything that had to be done, 
but as I have explained, what 1 knew about the mar¬ 
riage was, I was told it was—I got no encouragement. 

By Mr. Wilkes: 

Q. Isn’t it a fact, Mr. Saul, that you took the mat¬ 
ter up with more than one cleric in an effort to get 
some one to express a favorable opinion as to whether 
an ecclesiastical annulment might be secured? A. Yes, 
I took it up with more than one. 

Mr. Wilkes. That is all. 

Recross Examination 
By Mr. Newmyer: 

Q. After such information as you did obtain, when 
you did marry her in Indiana, did you marry her in 
good faith? A. Well, as I said before, Mr. Newmyer, 
I was naturally, after having kept company with Mrs. 
Saul for about a year or more, and having known her 
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for three years, I was naturally infatuated with her, 
and you might call it love, or affection. 

Q. I asked you if you married her in good faith 
when you went through that ceremony. A. I was 
pretty well confused. I think I had a good deal of 
affection for her. 

Q. So, you are not sure you did marry her in good 
faith when you did? A. I think I acted in good faith. 
I think that I carried through my end of it. 

Q. She married you in good faith, so far as you 
knew at that time, didn’t she? A. Well, she concealed 
the Jones matter until the day of our marriage. 

Q. Well, you knew before you married her, didn’t 
you? A. No. 

Q. Didn’t she say when she made application for the 
license, didn’t she say that she had been married twice 
before? A. Oh, no—on the statement. 

Q. And you saw* that, heard them ask the questions 
at the time? A. Saw her sign her name. 

Q. Yes. A. I don’t think that she ever wrote the 
answers in there. 

Q. Well, you heard her give the answers to the clerk, 
didn’t you ? A. I ■was there. 

Q. Well, you heard them, didn’t you? A. I expect so. 

Q. Don’t you know that you did? A. No, I don’t 
know, definitely. 

Q. And, with that knowledge, and with your experi¬ 
ence, the experience which you had, you went ahead 
and got the license and married her the same day, 
didn’t you? A. Yes. 

Q. And lived with her for seven years? A. Yes, un¬ 
til she left. 

Mr. Newniyer. That is all. 
##**##*** 
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EXCERPTS FROM TESTIMONY OF HERBERT W. 

GARDNER. 

Page 254 to page 256 (P. A. 106) 

By Mr. Wilkes: 

Q. Now, coming to the P Street house, you say there 
was a davenport bed there ? A. In the living room. 

Q. In the bedroom, what was there? A. A regular 
bed. 

Q. Double bed ? A. Double bed. 

Q. Was there anything else in the bedroom that one 
could sleep upon ? A. No, I do not think there was. 
I would not be certain, but as I recall now there was 
nothing but one or two pieces of furniture, such as a 
dresser and things of that sort. 

Q. In the living room you say there was a daven¬ 
port bed? A. Yes. 

Q. Now, what do you mean by davenport bed? A. 

Well, I mean a bed that during the day time can be 

closed up and used as a davenport, but at night you 

can take the cushions otf and pull it out and put it up 

into what vou would call a full sized double bed. 

•> 

Q. Do you know where this davenport bed is at this 
time? A. No; I do not; I am not certain. 

Q. Did you take it with you to Seventeenth and H ? 

The Court. Seventeenth and I. 

The Witness. Yes, 1 did. I know; yes, I had it down 
there, because I had an un-housekeeping apartment, 
just a room, and I had it there. 

By Mr. Wilkes: 

Q. When did you dispose of it, if you know? A. 1 
was trying to think when I did get rid of it. I am not 
sure. 

Q. Do you know what you did with it? A. Yes, I do 
know what. I just happened to think. I gave that 
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bed to my brother here several years ago; I know two 
or three years ago, and they had it refinished, reuphols¬ 
tered, and they have it in their library right now. I 
had forgotten about it, but that is the fact. 

Q. Where does your brother live? A. He lives in 
Spring Valley. 

Q. What is the address? A. I think 4901 Hillbrook 
Lane, I think. 

Q. What is his name? A. S. Franklin Gardner. 

Q. Does it still have those members so that it may 
be opened up? A. I can’t verify that, because they do 
not use it for that purpose at all and it may be that 
since they have had it reupholstered that it has been 
fixed up so that it is simply a davenport. 

Q. Do you know who actually did the reupholstering 
job on it? A. No, I do not. 

Q. Now, Mr. Gardner, how many bathrooms were 
there to this apartment? A. Which apartment? 

Q. On P Street. A. One bathroom. 

Page 261 to page 265 (P. A. 109) 

Q. Do you recall whether Mrs. Saul went to Tennes¬ 
see in April, 1927; do you know? A. Just a minute. 
Now, these dates are long past. April, 1927 ? 

Q. April of the year in which you moved? A. No, I 
do not. I do not know where she went, whether she 
went to Tennessee, after I moved out. I do not know 
when she went. 

Q. Do you recall her having taken a trip out of town 
during the month of April, 1927 ? A. No, I do not re¬ 
call it. 

Q. Well, you did not know she was consulting an at¬ 
torney in Nashville, Tennessee, in April, 1927, about 
securing a divorce? A. No. 
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Q. And you did not know up until the time that you 
had moved away from the P Street address that she 
had consulted counsel about securing a divorce? A. 
Consulted counsel. 

Q. Yes. A. As I said, I did not know she was ac¬ 
tually gone until I got word through her letter. She 
told me that she was going to get a divorce. I knew 
that before I moved away from P Street. As a matter 
of fact, I did not know she had actually consulted 
counsel. 

Q. Did you know where she was going when she left 
Washington then during the latter part of May, 1927, 
or the latter part of April, 1927? A. I do not recall 
now\ She may have gone there. It may be perfectly 
true that she went there, but I do not recall. 

Q. Did you know where she was going when she left 
the city the latter part of June, 1927? A. The latter 
part of June, 1927? 

Q. Yes. A. No. She must have left suddenly, so far 
as I know, because I did not know anything about w’hen 
she left the city then. 

The Court. What did you say that she told you 
when you w’ere at that apartment? 

The Witness. She told me that she was going to 
get a divorce and marry Mr. Saul and that is when I 
moved out. Just exactly when that was, I am not 
certain; but I do not think that constituted knowledge 
that she had taken it up, certainly. 

The Court. No, perhaps not. You had been living 
together under that anomolous condition for how long? 

The Witness. Three or four years. 

The Court. You mean that you had been sleeping 
in the same room during the last three or four years? 

The Witness. That is right. 



The Court. Living in the same apartment, with one 
bedroom ? 

The Witness. For a short time. 

The Court. Both sleeping in the same room ? 

The Witness. No. 

The Court. In the same bedroom? 

The Witness. No. 

The Court. Using the same bathroom? 

The Witness. Yes. 

The Court. In other words, you had one bedroom 
and one of you slept in that room and the other slept 
on the couch ? 

The Witness. That is the way. 

The Court. Did it make much difference with vour 

%> 

continuing to live there, with her getting a divorce? 

The Witness. With her getting a divorce? 

The Court. Yes. 

The Witness. Well, it was the final end of the whole 
thing, and I just thought— 

The Court. As I gather from you, you were on 
friendly terms, spent the evenings together, but you 
were there together, you were paying the expenses. 

The Witness. No, we did not. We were not fight¬ 
ing, if you may suggest that, so far as that goes, but 
we did not have the same interests; we were not inter¬ 
ested in the same things; we did not go out together. 
As I said, when she went out she went out with her 
crowd and I went out with my crowd. 

The Court. Yes. You were there alone. 

By Mr. Wilkes: 

Q. Living in the same apartment. A. The main 
thing was that question of expense. 
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Q. She helped care for the expenses? A. She did 
at times; she was working, off and on; but I always 
paid the actual living expenses. 

Q. During all of that time, for a period of three or 
four years, there was not any assault and battery or 
anything like that happened? A. No, sir. 

Q. You were friendly in that respect? A. So far as 
that 'went we were. 

Q. And if she ever needed clothes, you would buy 
them for her? A. Well, she took care of her clothes 
herself. 

Q. But, you helped out when it became necessary? 
A. I do not know about that, but so far as the expenses 
were concerned, I took care of all of that, generally, 
the rent, and things like the telephone. We ate out. 
We did not eat at home, practically at all. When we 
did eat out we did not eat together. She had her food, 
practically. 

Q. You went out and ate with her ? A. Well, if w t c 
did, we did not do it during the latter period. We did 
the early part, but we did not do it during the latter 
part. 

Q. You would pay for the meals she would eat out? 
A. She paid with her own money, so far as I know. 
She was working. 

Q. And you gave her money from time to time? A. 
We were from time to time—I do not know just when 
we stopped eating out together. I know that we did 
eat at a restaurant on Fourteenth Street. Just when 
that stopped and when she went out more or less by 
herself, I cannot say just when that was. 
*•****#»■* 
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Page 272 to page 273) (P. A. 113) 

Q. When you moved away from P Street, did you 
tell Mrs. Gardner where you were going to move? A. 
Not to the best of my recollection I did not. 

Q. Did you tell the postman ? A. I do not even re¬ 
call that 1 told him. 1 don’t remember. 

Q. Did you tell the janitor at the apartment on P 
Street? A. 1 do not recall that 1 told anybody. 

Q. Did you make any effort to make a secret of 
where your place of residence was? A. No, I don’t 
know that I made any effort to do it. I just did not 
say anything about it, so far as I know. 

Q. Did the people in your office know where your 
new residence was? A. 1 don’t know. They send 
around cards ever so often for you to fill in new ad¬ 
dresses. Presumably thev did not send anv around 

• • V 

at that time, and they probably did not know where I 
was for a considerable length of time. 

Q. Don’t you recall that you were a reserve officer 
and shortly after you moved you sent notice to the 
Government that you had moved? A. I do not recall. 
I mav have. I cannot say that I didn’t, because I think 
1 was a reserve officer at that time. 
##:**##### 

Page 273 (P. A. 113) 

Q. Did I understand you to say that while you were 
at war she resided with her father at Cedar Hill? A. 
She was there a part of the time, as I remember it, 
when we were there. She resided there and in Nash¬ 
ville. I do not know exactly what periods, over what 
periods of time she was in both places. 
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Page 279 to page 282 (P. A. 114) 

The Court. You told her Saul was a very nice man, 
didn’t you? 

The Witness. I told her that ? 

The Court. Yes. 

The Witness. No, I did not know that he was. 

The Court. Y'ou did not tell her that when she told 
you she w^as going to marry him. Now, there was an¬ 
other man by the name of Drury, from New York, did 
you know him ? 

The Witness. No. 

The Court. From East and West or some other 
place. Leo Drury. 

The Witness. No, I did not know the name. I have 
heard the name; the name Drury seems to be fairly 
familiar. 

The Court. He saw Mrs. Saul frequently, and called 
on your wife while you were there? 

The Witness. The name sounds familiar; but I 
never met him. 

The Court. You never met him? 

The Witness. No. 

The Court. He came to see your wife two or three 
times a week when he came to New York? 

The Witness. Well, if he did I did not know it. 

The Court. Your wife had her friends come there 
and you did not bother her; is that right? 

The Witness. Yes, we had our friends; she had 
hers and went her way and I went mine. 

The Court. But while she had men coming up there 
you did not have women coming there, did you? 

The Witness. No; I visited myself, did my own 
business. 

The Court. All right. 
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By Mr. Wilkes: 

Q. Mr. Gardner, may I ask you a question? A. Yes. 

Q. Did you have any insurance at any time in Mrs. 
Gardner’s favor? A. Yes—1 do not know now that I 
did have it in her favor. I had $5,000 Government in¬ 
surance, after the war; that was the only insurance I 
had; a 20-year endowment policy, but whether I had 
that made out in her name or not, I do not recall; it 
was either made out in her name or made out to my 
estate. 1 think it was made to my estate. 

Q. Did you have a will ? A. I had a will. 

Q. And was that will made out in favor of Mrs. Saul? 
A. No; I did not have a will at that time. The will— 
the will I have was made out after the divorce; when 
1 was single. I have a will now and I had then, but 
whether— 

The Court. You are married now? 

The Witness. Yes. 

The Court. You are living with your wife? 

The Witness. Yes; I was married on— 

The Court. Any children ? 

The Witness. No children. 

By Mr. Wilkes: 

Q. Mr. Gardner, does this refresh your recollection, 
inasmuch as you had no will until after the divorce 
in Tennessee, do you now recall you had an insurance 
policy made out in favor of Mrs. Gardner; was she 
the beneficiarv? A. I could not be definite on that, in 
whose favor it was made outj whether it was made out 
in her favor or made out to my estate. I think it 
wasn’t made out to anybody; I am almost positive of 
that, although I could not be positive. 
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Q. What became of that policy? A. That policy is 
still in effect. 

Q. Do you recall whether or not you changed the 
beneficiary after the date of the Tennessee divorce 
proceedings? A. I can not say. I think that even if 
the policy was made out in her favor the beneficiary 
was changed, but if it was made out to my estate it 
was—my will covered the disposition of it in my estate 
—whether I had made out the insurance in her name 
or not or to my estate, I can not say now. That is what 
1 am trying to recall. 

Q. Do you recall what you did in that regard? A. 
No, I do not. I know that 1 did make out a will and I 
covered it at that time, and if it was made out to my 
estate there was no need to change the beneficiary. 
The record will show that, and I can very easily verify 
it from the Veterans’ Administration readily enough. 

Page 283 to page 285 (P. A. 115) 

Bv Mr. Bress: 

% 

Q. Going back to your birth place in Massachusetts, 
did I understand you to say that you went through 
grammar school, high school and did you go to college 
in Massachusetts? A. I went to college, yes, for two 
years. I did not complete my college education. 

Q. And when did you get out of college, and what 
college was that ? A. 1 can not say whether it was in 
1912, for sure, but it was just before 1 came to Wash¬ 
ington, in 1912 or 1913. I went to Tuft’s College. 

Q. And that is in Boston ! A. That is not in Boston, 
a suburd, Medford. 

Q. Yes. And did you have any family in Massa¬ 
chusetts at that time? A. At that time—my family 
has changed—my parents I am referring to now. 
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Q. Yes. A. My mother had died; my father was liv¬ 
ing; we had no home. My father had gone to live with 
my older sister and I was staying with them; that was 
the reason for my leaving school because of financial 
conditions at home. 

Q. And when w r as it that your father died? A. My 
father died when I was in Camp Merrit, about a week 
before I embarked for France, that was in 1919, just 
at the end of it—no, that wasn’t 1919; that was near 
the end of 1917 or just at the beginning of 1918. 

Q. That is when you were at the camp before sail¬ 
ing for overseas? A. Yes; my father died in Massa¬ 
chusetts. 

The Court. Were you an officer? 

The Witness. No; that is, 1 was a noncommissioned 
officer, a sergeant. 

The Court. What branch of the service? 

The Witness. Medical service. 

The Court. Medical service? 

The Witness. Yes. 

By Mr. Bress: 

Q. Did you have, at any time that you were in Mas¬ 
sachusetts in school, did you have a brother connected 
with the Standard Engineering Company? A. Yes. 

Q. What is his name? A. F. Franklin Gardner. A 
part of the time— 

Q. Was F. Franklin Gardner connected with the 
Standard Engineering Company as an officer when 
you were with the company? A. Well, when you say 
officer—the company had not been incorporated at 
that time and was not incorporated for some time. It 
was sort of a partnership affair and he was recognized 
as the head authority or officer—I do not know whether 
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he was known as the head of it; but there were three 
partners. 

Q. Yes. A. And later when the company had been 
incorporated he became the president and is now. 
###»*•##* 

Page 287 to page 289 (P. A. 116) 

Q. Regular job? A. Building construction; I was 
superintendent. 

Q. For the Standard Engineering Company? 

The Court. What did you do ? 

The Witness. Building, Pittsburgh Bureau of Mines. 

The Court. The entire construction? 

The Witness. No; the company did electrical, 
plumbing, and heating work. 

By Mr. Bress: 

Q. Then as I understand your company had the heat¬ 
ing, electrical and plumbing work on that building? A. 
I do not know that we had all three of them; I do not 
know whether we had the electrical work on that build¬ 
ing or not; I think we only had the plumbing on that 
job. 

Q. Yes. A. As I now recall. 

Q. Then apart from the period that you say to the 
best of your recollection is about six months that you 
were in Pittsburgh did you state then that you stayed 
in Tennessee at that time from the time you arrived 
there in 1914 up to the time you went to war; that is 
that you were living in Tennessee from 1914 up to the 
year of the war except for this period of six months 
you were in Pittsburgh? A. That is right. 

The Court. You mean to say that when you had 
something to do there you would be living in Ten¬ 
nessee? 
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The Witness. Well, I had something to do all of the 
time; that was my regular place of employment with 
the Standard Engineering Company; it did not have 
regular offices every place but it had one there, and 
stayed there except on this job at Pittsburgh. 

By Mr. Bress: 

Q. Can you tell us, if you recall, after your connec¬ 
tion with the Standard Engineering Company what if 
any were their plans with respect to opening an office 
in Tennessee when you went there in 1914! A. At the 
time 1 went there in 1914 I went down there—I had 
been sent down there to do a special job; they had no 
office there then. 

Q. Yes. A. Although they had a very large job. 

*##*####* 

Page 292 to page 294 (P. A. 118) 

Q. Now when was it, if you can tell with respect to 
October 30, 1917, when was it that you first met Miss 
Mary Harding; Mary Ann Harding! A. October. 

The Court. She was Jones then, w T as she not? 

Mr. Bress. No, she had not married. We will de¬ 
velop that shortly, your Honor; that affair lasted only 
for a short time. 

The Witness. You say with respect to October 30? 

By Mr. Bress. 

Q. October 30, 1917, I understood you to say was 
the date of your marriage? A. Yes. 

Q. My question was can you tell how long prior to 
that time you met her? A. Well, I would not be cer¬ 
tain, but six or eight months, about that time; it was a 
short while after I went there. I had been there in 
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January and it was in the spring that I met her. 

Q. And from the time you met her in the spring of 
1917 you were working there continuously during that 
whole time until you married her? A. Yes. 

Q. And she was living then in Nashville with her 
sister, Mrs. Drouillard? A. I do not think her sister 
was married then. She was living there. 

Q. What was her sister’s name? A. Sue Harding. 

Q. Yes. Do you remember calling on her at her sis¬ 
ter’s place or her apartment? A. Yes, many times. 

Q. And as the result of this courtship you married 
her in October of 1917? A. Yes. 

Q. Now, Mr. Gardner, do you know how long Mrs. 
Saul had live in Nashville prior to the time you met 
her ? A. No, I could not say just how long she had lived 
there. I knew she was from Tennessee, but how long 
she had been there, I did not know. 

Q. Her father’s home, I think, was only about 35 or 
40 miles from Nashville, was it not? A. Yes. 

Q. And from information you got from her she had 
been living there, or had been around Nashville about 
a year? A. Yes; that was my understanding. 

Q. Now she was a pretty young girl, was she not, in 
the spring of 1917? A. Yes. I recall—I think she was 
about 19 years old; that is about right. I was 27. 
#****###* 

Page 294 to page 298 (P. A. 118) 

Q. In Nashville? A. It was in Nashville, yes. 

Q. You married in Nashville, did you not? A. Yes. 

Q. And you, from the time of your marriage to her 
up until the time when you went to the officers’ training 
camp, until you went into actual service, first called 
into training camp, you lived with her from the date 
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of your marriage until that time in Tennessee as man 
and wife? A. Yes. 

Q. Now you were called into service at what time? 
A. November; I think it was in the month of Novem¬ 
ber, 1917. 

Q. And as a result of that call when did you leave 
Nashville? A. I did not say; I think w T e left pretty 
shortly after the call; two or three days. I know they 
did not give us very much time. 

Q. You weren’t drafted, were you; you voluntarily 
enlisted in the Army? A. Yes, sir. 

The Court. In Tennessee? 

By Mr. Bress: 

Q. In Tennessee? A. Yes. 

Q. And were you connected with that unit of the 
American Army known as the Tennessee unit ? Did it 
have any other particular description? A. Well, it has 
always been known as the Vanderbilt Hospital unit. 

Q. Vanderbilt Hospital unit, and that was because it 
was connected with the Vanderbilt University? A. In 
Tennessee, yes. 

Q. And then you left Nashville to go to what camp? 
A. Fort McPherson, at Atlanta, Georgia. 

Q. And after a certain amount of training at Fort 
McPherson, Georgia, you were transferred to some 
other camp in New Jersey? A. Camp Merrit, New 
Jersey. 

Q. And when was that with respect to Christmas of 
1917? A. As I recall, it was exactly on Christmas 
day, because we were all expecting packages and I 
know we missed them; had to leave before they came. 

Q. And you corresponded frequently with your wife? 
A. Yes. 
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Q. And did you tell her that as soon as you got out 
of the Army you were coming back to Tennessee? A. 
That is what I logically would have done; I do not 
know of any reason why I would not have. 

The Court. Did you go back to Tennessee ? 

The Witness. Yes. 

The Court. After you got out of the Army ? 

The Witness. Yes. 

The Court. You were discharged there? 

The Witness. Discharged—as a matter of fact, dis¬ 
charged at Fort Oglethorpe, Georgia and they paid our 
transportation back to the place of our enlistment, 
Nashville, Tennessee. 

The Court. I see. 

The Witness. So I did go back. 

By Mr. Bress: 

Q. Mr. Gardner, I show you this paper and ask you 
to describe this document entitled “Headquarters, 
Southeastern Department, Charleston, South Caro¬ 
lina”, of the War Department, to the following en¬ 
listed personnel, of those going to war, and ask you 
whether your name appears on that paper? A. Yes, 
it is. 

Q. Will you explain what that document is ? 

Mr. W 7 ilkes. Let us see it. 

By Mr. Bress: 

Q. It is a Government document? A. A call to ser¬ 
vice—I think that is it; I haven’t seen it or read it for 
a long time. I think that is a call to service for us to 
report, giving the list of the personnel. It is a general 
order of mobilization. 

Q. That is w T hat you call a mobilization order? A. 
That, I think, would be the designation of it. Anyhow, 
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that is what happened as a result of that; we mobilized 
and went away. 

Mr. Bress. We offer that in evidence, if your Honor 
please, as Defendant’s Exhibit T. 

The Court. Any objection to that? 

Mr. Wilkes. No, your Honor. 

The Court. It will be received. 

(The document above referred to was received and 
marked “Defendant’s Exhibit T.”) 

Mr. Bress. Would you like to see it your Honor? 
*««*#***• 

Page 298 to page 299 (P. A. 118) 

The Court. You had some nurses in this service? 

The Witness. Nurses, and the Vanderbilt unit—I 
do not know just what they called it—but the doctors 
there went in the Vanderbilt unit. 

The Court. All right. 

By Mr. Bress. 

Q. And most of the men whose names appear on this 
mobilization order are from Tennessee, the Nashville, 
Tennessee, unit? A. Yes; I think all of them; a very 
few of them weren’t in that bunch from Tennessee. 

Q. Now when you went to war pursuant to that mo¬ 
bilization order and you finally went from Fort Ogle¬ 
thorpe to a camp up in New Jersey—can you tell the 
date when you actually embarked for Europe? A. No, 
I could not tell you that. 

The Court. You said Fort Oglethorpe. 

The Witness. Fort McPherson, near Atlanta, and 
went from there to Camp Merrit, New Jersey. We 
started from Georgia, I think, on Christmas Day, as I 
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recall, and I think we stayed up there—it seems like 
it was along in February before we embarked. Then, 
it does not seem to me that we stayed there that long; 
I think we stayed in Camp Merritt at least two or 
three weeks and finallv embarked from Hoboken, New 
Jersey. 

By Mr. Bress: 

Q. Now when you returned from overseas, back to 
the United States, what, approximately, was the date 
of that ? A. Well, we had the same thing to go through 
with at this end in the camp, but were discharged. T 
remember the discharge along in the latter part of 
April, I would say it was. 

Q. Of what year? A. 1919. 

Q. And when, with respect to the date of your dis¬ 
charge from the Armv did vou return to the States? 
A. "Return to the States? 

• *•#••• * * 

Page 300 to page 301 (P. A. 119) 

Q. I show you what purports to be an honorable dis¬ 
charge from the United States Army and ask you 
whether or not that is the discharge that you received 
on the date stated here, April 28, 1919? A. That is 
correct. 

Mr. Bress. We offer this in evidence. 

The Court. Any objection? Mr. Wilkes. No ob¬ 
jection. 

(The document above referred to was received in 
evidence and marked “Defendant’s Exhibit U.”) 

The Court. May I see that? 

Mr. Bress. Your Honor will read the reverse side. 
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Bv Mr. Bress. 

Q. When you enlisted in the Army, according to this 
discharge, you listed as your occupation at the time 
of enlistment as that of a mechanical engineer? A. 
That is correct; that has always been my occupation. 

Q. This demobilization took place at Fort Ogle¬ 
thorpe, Georgia? A. Yes. 

Q. Fort Oglethorpe, Georgia, is some distance from 
Nashville? A. Yes. 

Q. Isn’t it a fact that the Government paid your 
transportation back to Nashville, Tennessee? A. Yes. 

Q. And the remarks made here about your service 
on that discharge is “No court martial; no AWOL; 
no G. O 45/14 or 41/12; served with the A. E. F. from 
June 15, 1918 to April 8, 1919. Soldier entitled to 
travel pay to Nashville, Tennessee.” 

That is the notation you received at the time? A. 
Yes. 

Q. And at that time you received in addition the 
sum of $99.49, at the time you received this paper? A. 
I think that was the final pay. I do not recall, but 
whatever is in that statement. 

Q. That is what appears on this under date of April 
28,1919. 

The Court. How much was that? 

Mr. Bress. $99.49. 

The Court. All right. 

##****# # • 

Page 302 to page 304 (P. A. 119) 

The Court. What "was the date of discharge? 

Mr. Bress. April 28, 1919. 

The Court. 1919? 



Mr. Bress. Yes, your Honor. 

The Court. Proceed. 

By Mr. Bress: 

Q. After this demobilization then on April 28, 1919, 
and you returned to Nashville—that was on the follow¬ 
ing day, w’as it not? A. Well, we went right after the 
discharge. 

Q. Your wife was living in Nashville when you re¬ 
turned? A. Yes. 

Q. And you continued to live in Nashville thereafter 
with her as man and wufe, didn’t you? A. Yes. 

Q. Now there came a time then thereafter when you 
and she left Nashville? A. Yes. 

Q. And is it not a fact that when you left there you 
and she left to visit Washington to see your brother? 
A. Yes. 

Q. And your brother, as you have previously men¬ 
tioned, was with the Standard Engineering Company? 
A. Yes. 

Q. And is it not a fact further that while you were 
away the Standard Engineering Company folded up 
in Tennessee? A. Yes. 

Q. And they were not operating there? A. In Ten¬ 
nessee? 

Q. In Tennessee? A. Yes. 

Q. Now when you came here to Washington on this 
visit with whom did you stay at that time? 

Mr. Quinn. Has he said that he came? 

The Witness. Yes. 

The Court. Yes, he said that. You came on busi¬ 
ness? 

The Witness. I came— I might say I came for the 
purpose of seeing my brother on a business matter. 
That was the main purpose of the visit. 
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By Mr. Bress: 

Q. How was that? A. To see how it was going to 
work out, if there was a possibility of going back to 
work with them. 

********* 

Page 320 to page 321 (P. A. 127) 

Q. Now getting down to the time of the last few 
months prior to the time that you moved out of the 
apartment, the fact is after all you moved out of the 
apartment because Mrs. Saul told you she was going 
to obtain a divorce and marry Mr. Saul? A. Yes. 

Q. And she told you that a while before you moved 
out of the apartment? A. Awhile before I moved out? 

Q. Yes, before you moved out of the apartment. A. 
I am not positive whether it was; it was very shortly 
after that. 

Q. And you did not tell her when you moved out what 
your address was? A. To the best of my recollection 
I did not, but I could not be sure; I don’t remember. 

********* 

Page 322 (P. A. 127) 

Q. You got married about two years ago, 1934? A. 
September 1, 1934. 

Q. And prior to that time of your getting married 
you knew that the divorce had been obtained in 1927 
in Tennessee? A. Yes. 

Q. And you relied upon that divorce in making your 
second marriage? A. Y~es. 

Q. And you knew that Mrs. Saul had remarried upon 
that divorce, had married Mr. Saul? A. Yes. 

Q. And did you know w T here they lived during their 
married life? A. No; I can’t say. I knew they lived 
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in California and various places, but I did not know 
the other places. I think it was in Washington for a 
while; I bumped into them on the street in Washing¬ 
ton, but I did not know any definite place where they 
were living except when they were out in California. 

#*•**#**• 

Page 325 (P. A. 128) 

By Mr. Bress: 

Q. Is it not a fact that you did not adopt the District 
of Columbia as a home until you married your present 
wife a couple of years ago, as your permanent home? 
A. That is the first time that I really had a home, you 
might say. We did not have a home then; the first real 
home was out in Maryland, when we got a home out in 
Maryland. I consider that my home. 
***#*#### 

Page 327 (P. A. 130) 

By Mr. Bress. 

Q. You mean you did not understand the difference 
between (legal) residence and domicile? 

Page 329 to page 330 (P. A. 131) 

The Court. You know they had several other places 
where they had work that they had sub-offices, don’t 
you? 

The Witness. No; I know I would just check on the 
job. That was the only place that I recall where they 
had a regular office, established office in an office build¬ 
ing. 

The Court. But you, of course, worked in that com¬ 
munity, and you had other places where they did work? 


The Witness. Well, they would go out and get jobs 
in parts of Tennessee. As a matter of fact, they had a 
member of the firm who was down there. I went there 
immediately to take over the job. I v^ent down there 
to work. I went down there first; I went down there 
to work with him and at a later time than that I was 
ultimately to take over that job as I testified earlier; 
ultimately I was to take over the work. 

The Court. And that was afterwards abandoned? 

The Witness. Yes; they gave that up, and even that 
man who was a member of the firm, who was down in 
Tennessee has since left the firm entirely and there are 
now only two members in it. 
#*<**#%*% # 

Page 367 to page 372 (P. A. 149) 

Q. And, you had accumulated property in the Dis¬ 
trict of Columbia? A. You mean— 

Q. Furniture and various things? A. When I got 
married the last time, since I got married this last time, 
I am making a home in this vicinity. 

Q. Now, let us see about this matter. Your state¬ 
ment is that you really never had an apartment to 
yourself until you got the one on P Street? A. No; 
if I did, I was in error. I did not have any intention 
of saving that. 

Q. Well, Mr. Gardner, didn’t you make a statement 
that really the only thing which resembled a home, 
which you had in the District of Columbia, up to that 
time, was the one which you established on P Street ? 
A. That was the most pretentious house. We had 
apartments. We had three or four different apart¬ 
ments of one room; one-room apartments. That was 
the first apartment that had a regular bedroom in it. 
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Q. Isn’t it a fact that the apartment at the San 
Mihiel had provision for sleeping; didn’t it? A. To 
the best of my recollection it did not. 

Q. Well, what did you sleep on? A. Well, we had a 
large living room. We had that davenport we were 
talking about yesterday, and we had some kind of a 
studio couch. 

Q. Just a studio couch? A. And the davenport, the 
same one that was up for discussion yesterday. 

Q. Yes, and was that the same davenport that was 
moved to P Street? A. The davenport was, yes. 
Whatever became of the other piece, I have no recol¬ 
lection. I do not think we ever moved it to P Street. 

Q. Now then, what happened to the couch that you 
just referred to? A. You mean the davenport? 

Q. What happened to the davenport, the piece that 
was not carried to P Street? A. That is what I said; 
I do not know. I have no recollection as to whatever 
became of it. It w^as an old piece of furniture we 
picked up somewhere I think in buying an apartment. 

Q. Now, Mr. Gardner, w’here did you live before you 
lived at the San Mihiel; the Cavanaugh Apartments, 
wasn’t it? A. That is on Seventeenth Street? 

Q. 1526 Seventeenth Street? A. Well, I am not 
positive of the address. It was along there right near 
P Street, I know. 

Q. And, at the Cavanaugh Apartment you had one 
room only, didn’t you? A. Had one room. 

Q. What did you sleep on there? A. We had, I 
think we had the one piece of furniture, and we had 
the couch, the davenport. 

Q. Only one Davenport to sleep on? A. That is all, 
as I recall it at that time. Now*, I am not actually sure 
of my memory, but as I recall at that time w*as before 
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we had arrived at the understanding to go our sep¬ 
arate ways. 

Q. Now, when did you arrive at an understanding 
to go your separate ways? A. Well, I cannot say defi¬ 
nitely. 

Q. Where were you living? A. I think it was on 
Sixteenth Street. 

Q. The San Mihiel Apartment? A. That is just my 
recollection. 

Q. Was it shortly before you left Sixteenth Street? 
A. I can not be certain about that, definite about that, 
I do not know. As I recall, w~e lived in two apartments 
in that building. 

Q. Well, was "it—what sized apartment was the first 
one that you moved into? A. Well, as I recall it, the 
first apartment— 

Q. Speaking of the San Mihiel now. A. Yes; was 
an apartment that -was a room, and a bath off a larger 
apartment that in the corner of it had a door on a slant 
that they could open and make this extra bedroom and 
bath a part of a larger apartment; no kitchen or any¬ 
thing at all, except it was a bedroom and bath for this 
other apartment, but was really entirely separate. We 
had no connection with the people in the other apart¬ 
ment whatsoever. 

Q. And the bed there was a Murphy bed, was it? 
A. I am not certain whether it was or not. 

Q. What did you sleep on from the time you went 
to that first apartment? A. I cannot be positive. We 
have had Murphy beds at one or two apartments. 
Whether that was one or not, I do not know. I think 
we had a couch at that time. I do not know T just when 
we procured that couch. 
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Q. You had at this time only the one place in which 
to sleep, didn’t you; the only one piece of furniture to 
sleep upon? A. I think at the San Mihiel we had two, 
at least a part of the time. 

Q. I am referring to the first apartment now. A. 1 
am not sure how long w’e -were in there. I cannot say 
positively when that change took place. I think it was 
when we were in that first apartment. I think we 
moved upstairs, as I recall, to a larger apartment in 
the same apartment building, having a larger room 
only. 

Q. I am trying to do this: I am trying to find out 
what furniture you had in the first apartment that you 
moved into in the San Mihiel which was adaptable for 
sleeping purposes. A. I cannot be positive, but I think 
we had the new davenport. I know we must have had 
the old piece of furniture, because that we had taken 
with us. We got that away back some other time, and 
if we had bought the new one, and I think we had 
bought that one, we had both when we moved into the 
San Mihiel. I mean when we moved to the apartment 
upstairs and then when we moved over to P Street, I 
would say, to the best of my recollection, is when we 
disposed of the old piece of furniture, because the new 
place over on P Street, there we had a bedroom suite. 

Q. Now, in the second apartment in the San Mihiel, 
what did you have to sleep on? A. I would say that 
we had the old studio couch, as you call it, and the 
davenport. 

»*#**##** 
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Page 373 to page 375 (P. A. 149) 

By Mr. Wilkes: 

Q. Now, Mr. Gardner, give us your best recollection 
of how long it was before you moved from the San 
Mihiel that you and Mrs. Gardner had the understand¬ 
ing that you would not sleep in the same bed together ? 
A. I am sorry. If I could do it, I would do it, but I 
cannot, cannot absolutely state. I do not know. I had 
a hard time even trying to figure out when we moved. 
I cannot tell you when we moved. I tried to figure 
that out, as to the date, so that I would have this in¬ 
formation available, and I could not do it. 

Q. Do you recall whether it was the first part of 

your stay there or the last part? A. I can’t say. As a 

matter of fact, I do not know how long we stayed there. 

I can’t say whether we stayed there six months or two 

vears. 

•> 

Q. I am not asking you that. A. I know that, but it 
would depend upon that. 

Q. Well, how long before you moved to P Street? 
A. Well, that is the same thing. 

Q. Are you sure that you agreed upon that before 
you moved to P Street? A. Yes, I feel reasonably 
certain that we did. 

Q. Do you feel reasonably certain that it occurred 
shortly after you moved into the San Mihiel or shortly 
before you left? A. I cannot say that I feel reasonably 
certain. My memory on that score is absolutely un¬ 
certain. 

Q. Now, Mr. Gardner, the thing that brought this 
about was the fact that Mrs. Saul had been going 
around with different men and you did not approve it, 
wasn’t it? A. What was that brought what about? 

Q. That brought about this agreement? A. What? 
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Q. Between you and Mrs. Saul to go your different 
ways. A. No, it was not; not necessarily. We just 
had an understanding, so far as I know. I did not say 
that. 

Q. Did that have anything to do w’ith it at all? A. 

No. 

Q. Well, now, that is— A. (interposing) As a 
matter of fact, I did not know that other than that we 
were not inclined in the same way, interested in the 
same thing. She was going around with a different 
crowrd. So far as I knew’ there w’ere both girls and 
men in the party that she w’ent out with. I did not 
criticize her for going out with men. After we had 
our understanding, then I did not raise any question. 
If she was going to have acquaintances, the place to 
entertain them was in her home, as I saw it. 
######### 

Page 375 (P. A. 150) 

Q. Now’, Mr. Gardner, did you refuse to do anything 
that Mrs. Saul asked vou to do in connection with vour 

» V 

marital obligations prior to that time; prior to that 
understanding? A. Well, it is hard to recall a thing 
like that; I do not recall that. 

Q. Did she refuse to do anything? A. So far as I 
know’, she didn’t. 

*##*##**# 

Page 380 to page 382 (P. A. 152) 

Bv Mr. Wilkes: 

•> 

Q. How often did Mrs. Gardner go back there be¬ 
tween 1920 and 1927? A. Well, I cannot be definite, 
but I think she went back at least tw’ice a year and 
possibly three times a year. 
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Q. And, she would stay how long? A. Well, pos¬ 
sibly a week or ten days. I am not certain about that, 
either. 

Q. Would she write you from time to time on the 
occasions when she went there? A. I think she did, 
at least, during the early part of those years. She 
might not during the latter part of the years. 

Q. Now, in the three years prior to your leaving the 
P Street address you lived at Seventeenth and I. On 
how many occasions, if at all, did Mrs. Gardner go to 
Tennessee? A. Three years prior to the separation? 

Q. Yes, while you were living in the San Mihiel 
Apartment, and while you were living on P Street, how 
many times did she go to Tennessee? A. I cannot be 
definite on that. Of course, when she was away I would 
know that she was away, but we were not paying much 
attention to each other during that time. Of course, 1 
knew she was away when she was away, but I did not 
know the reason and the time she went. 

Q. While you were living over on P Street, do you 
know of one single time that she went back to Ten¬ 
nessee? A. Yes, I know she went back. I cannot give 
the times. 

Q. More than one time? A. Yes; I am practically 
positive of that. 

Q. More than twice? A. Well, I cannot say more 
than twice a year. 

Q. More than twice during that time? A. During 
that period? 

Q. While living on P Street? A. That is, how many 
vears were we living there—we were onlv there about 
a year and a half, as I recall it, at the P Street address. 

*#####**# 
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Page 383 (P. A. 153) 

By Mr. Bress: 

Q. Mr. Gardner, pursuant to the request made of 
you yesterday, while you were on the stand, when you 
voluntarily stated that this davenport which had been 
previously referred to in the testimony your best 
opinion was that it was given by you to your brother 
and you were requested if you could conveniently do 
so to go to his home and inspect it. Did you go there 
and examine it yesterday? A. Yes, sir; I went there 
immediately when I left the court and inspected it. 

Q. And, is that the same davenport which you had 
referred to in your testimony? A. That is the same 
davenport. 

********* 

Page 385 to page 386 (P. A. 153) 

Q. Now, you stated that you had voted once at West 
Medford, Massachusetts? A. Yes, sir. 

Q. What year was that that you voted? A. The 
year I was 21 years old, 1911. 

The Court. What kind of an election was that? 

The Witness. A national election. 

The Court. A national election in 1911? 

The Witness. It must have been; yes, it was. 

Mr. Bress. That would be in the fall? 

The Witness. It might be in the fall. I voted the 
year that Roosevelt ran as a Bull Moose. 

The Court. That was 1912; that was November, 
1912, 

The Witness. Well, that apparently vras the year 
after I was 21, in July, of 1911. It must have been the 
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following year then. It was the first time I had had 
an opportunity to vote after I became of age. 

• *#**#**# 

Page 386 to page 389 (P. A. 153) 

By Mr. Bress: 

Q. You were still in college at that time? A. I was 
still going to Tuft’s College at that time. 

Q. And you were living with your parents in Mas¬ 
sachusetts at that time; your father was still living? 
A. My mother wasn’t living at that time. My mother 
died. My mother died either during the latter part of 
my high school days or early college. I had moved out 
and was living with mv sister in West Medford. That 
is how I happened to vote, in West Medford. 

Q. And, it was shortly after the time then, you think, 
when you voted in Massachusetts, when you left Mas¬ 
sachusetts? A. I think it was; it must have been. 

Q. And you left Massachusetts? A. Yes. 

Q. Have you at any time since 1912, when you left. 
Massachusetts, made Massachusetts your home? A. 
No; I never retained my vote. I have been back there. 
I would say, I only remember once, at the time of the 
death of my sister. I may have been back one other 
time on a visit. 

Q. Now, from 1912 you worked on these various jobs 
until 1914, when vou went to Tennessee and vou worked 
in Tennessee off and on from 1914, most of that period, 
except you did say a short period of approximately 
six months, until the time of your marriage to Mrs. 
Saul? A. Yes. I am not positive of the six months. 
It may have been a little longer than that. To the best 
of my recollection it was about six months. 
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Q. Now, when you met Mrs. Saul down there and 
you had this job with the Standard Engineering Com¬ 
pany and you were engaged to marry her, and then did 
marry her, you were then living in Tennessee, were 
you not? A. Absolutely. 

Q. And, during the time, when you were married to 
her, did you then intend to continue to live in Ten¬ 
nessee? A. Yes, indeed. 

Q. And you intended then, upon being in Tennessee 
and marrying her, you then intended to continue to 
live there and to make it your home ? A. Absolutely. 

Q. And, there was no reservation about that at all, 
was there? That was your absolute intention? A. 
That was mv absolute intention. I did not know anv- 

* w 

thing about the job being taken away from me. 

Q. And thereafter you went to war? A. Yes, sir. 

Q. And after the war—this is just a brief resume— 
after the war you returned to Tennessee? A. Yes, sir. 

Q. And then the office of the Standard Engineering 
Company had been closed in Tennessee, during your 
absence? A. Yes, sir. 

Q. And you came to Washington on a visit with 
your wife, to see your brother and to inquire about the 
status of that office? A. Yes, that is right, to inquire 
about the status of that office and to get work. 

Q. And while in Washington you obtained employ¬ 
ment with the Federal Government and have remained 
on civil service, under the Federal Government since 
that time? A. Yes, sir. 

*###**#** 

Page 395 to page 400 (P. A. 157) 

Q. These conversations which you refer to as being 
possible that you had with respect to availability of 
position to Tennessee, in point of time, when were they 
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made ? A. Well, I would say they were made shortly 
after I came to Washington. That would be the most 
of them, maybe one or two of them later on, but they 
were mostly shortly after I came here. 

Q. Mr. Gardner, Mr. Brush was your best man at 
the time of your marriage to Mrs. Gardner, was he? 
A. Yes, sir. 

Q. Did you correspond with him after the war? A. 
No, I do not think I ever wrote him. He was up here 
once or twice. I saw him. 

Q. He lives in Tennessee? A. I cannot be certain. 
He got a job with some firm some place, and he came 
through here on his way to Philadelphia and stopped 
in a minute at the office. 

Q. He lived in Tennessee after the war, did he, for 
a number of years? A. Well, I can’t say. He had 
lived in Nashville and I am not certain whether he 
left Tennessee or not, and went to another city. I 
know he was out of Nashville. 

Q. After the war, did you correspond with any per¬ 
son in Tennessee ? A. I think I did. I am not certain. 
I think I corresponded for some time with some of the 
men in the unit. I cannot be positive of that. 

Q. Now, may I ask— A. (interposing) I was just 
thinking of that when you asked me another question. 
I do not know that I could even do that now, give the 
names of the ones I corresponded 'with. I knew the 
names of all of those men. I think I remember some 
of the names that you have got on that list. That whole 
list was verv familiar to me at the time. I knew everv 
one of them personally on that list, on that paper, but 
I do not think that I can give you the names definitely 
now, after all of these years. That enlistment exhibit, 
every one of those men were actual friends of mine. 
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Q. Do you know Mr. Brush’s first name? A. Car- 
relton. 

Q. When you gave 616 Rock Creek Church Road as 
your address on this paper your brother was living 
there? A. Yes, indeed. 

Q. And you were living there, and thereafter your 
wife lived with your brother; isn’t that a fact? A. 
Well, not at the time. I do not know just what period 
you speak of. 

Q. I am speaking of the period when you made ap¬ 
plication for the position in the Public Health Service. 
A. Yes, when we came up. 

Mr. Bress. This is all repetition. 

The Witness. When we came to Washington we 
lived there until after I got my position with the Public 
Health Service, and for a week or two beyond that 
time. 

By Mr. Wilkes: 

Q. Now, Mr. Gardner, referring to your application 
for civil service status, acknowledged on September 4, 
1920- 

Mr. Bress. Is that in evidence? 

Mr. Quinn. Yes, it is in connection with his appli¬ 
cation. 

Mr. Bress. Well, has that document been put in 
evidence ? 

Mr. Wilkes. Just to make sure, we will offer it at 
this time. It has been marked Plaintiff’s Exhibit No. 
12 and we offer it in evidence. 

Mr. Bress. That is in evidence. 

Mr. Quinn. That is in evidence. 

Mr. Wilkes. We offer it in evidence. 

Mr. Bress. When it was offered we entered our 
objection to it. 
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The Court. You objected in the beginning, but Mr. 
Gardner had not testified to the matter. It is so inti¬ 
mately connected up now with his testimony that I 
think it is admissible. 

Mr. Bress. Well, the objection to these—I think Mr. 
Newmyer made it originally—was the objection that 
it was immaterial and irrelevant to this case. 

The Court. Yes, I know he objected to it, but I took 
it under advisement at the beginning, with reference 
to what Mr. Gardner might say. I could not see how 
that would have any bearing here, but now since he 
has testified as to it and as he has identified it, I think 
that it is admissible. I think that there cannot be much 
doubt about its admissibility in evidence. 

(Thereupon, the paper referred to was received in 
evidence, marked “Plaintiff’s Exhibit No. 12.”) 

By Mr. Wilkes: 

Q. Showing you exhibit No. 12, executed by you, 
according to your prior testimony, on the 4th day of 
September, 1920, I will read question 29 and ask you 
to read the answer, which is in your own handwriting. 

“29. State specifically the name of the position for 
which you apply and where located.” 

A. (reading) “Draftsman, U. S. Public Health 
Service, Eighth and E Streets, Washington, D. C.” 

Mr. Wilkes. That is all. 

Bv Mr. Bress: 

Q. And when you stated in this particular applica¬ 
tion, this was an application for a particular type of 
job that you were seeking at that time, was it not ’ 
A. Yes. 
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Q. And when you applied for that job you had to 

specify where you could be reached? A. Yes. 

• *###***• 

EXCERPTS FROM TESTIMONY OF DEFENDANT, 
MARY HARDING SAUL. 

Page 401 to page 417 (P. A. 157) 

Bv Mr. Bress: 

%> 

Q. Mrs. Saul, will you state your full name, please? 
A. Marv Harding Saul. 

Q. Please keep your voice up so that counsel here 
at the table can hear you and so the Court can clearly 
understand you. You are the wife of Bernard Saul, 
the plaintiff in this case? A. I.am. 

Q. And where were you born, Mrs. Saul? A. In 
Tennessee. 

Q. And what place in Tennessee? A. Cedar Hill, I 
believe. 

Q. And what was the date of your birth ? A. August 
10, 1900. 

Q. As you have already heard from papers that 
have alreadv been shown to vou and other witnesses, 
thev indicate the date of vour birth was August 18, 
1898. You say now that it was in 1900. Have vou anv 
explanation with respect to the actual data of your 
birth that accounts for your present statement ? A. I 
have. 

Q. Will you please tell us what that is? A. I be¬ 
lieved up until a few years after I married Mr. Gard¬ 
ner that I was born in 1898, but on one of my visits 
out to see my father he told me, and showed me papers 
that had the date of birth on them of the children, 
showing that I was born in 1900 instead of 1898. 

The Court. Showing you what? 

The Witness. Showing that I was born— 



109 


The Court. The family Bible? 

The Witness. Yes, or something of that sort; it was 
a paper in his handwriting that stated the dates of the 
birth of the children. 

By Mr. Bress: 

Q. Did you have occasion, prior to your leaving the 
United States to take up your residence with Mr. Saul 
in Canada to obtain certain evidence respecting your¬ 
self and your age prior to your entry into Canada? 
A. I did/ 

Q. And was there any evidence that you produced 
with respect to your age with which Mr. Saul was 
familiar at that time? A. Yes. 

Q. Tell us what that is, please? A. There were af¬ 
fidavits from friends of my father’s of people who 
were present at the time of my birth; Mr. Garner, who 
was an attorney in Tennessee, I believe, a lifelong- 
friend of my father; there was one from my brother 
and niv sister. 

Q. And were those statements made under oath? 
A. They were. 

Q. And was that done, were they obtained by you 
for any particular purpose? A. Yes. Upon entry 
into Canada we had to have a birth certificate, and an 
affidavit, sworn affidavit, showing the date of birth 
before you could enter Canada. 

Q. Were you able to obtain a birth certificate? A. 
No; none of the births were recorded; it was not com¬ 
pulsory in the State of Tennessee; I do not believe. 

Q. As far as you know there was no record in the 
State of Tennessee of your birth? A. No. 

Q. Of the date of your birth? A. No. 

Q. And what was done with these affidavits that were 
obtained with respect to your age when you went to 
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Canada? A. They were given to the Canadian au¬ 
thorities. 

Q. That is— A. (Interposing) Or the American 
consul there, I believe it was. 

Q. They were furnished to them? A. Yes. 

Q. That is, either delivered to the Canadian authori¬ 
ties or to the American consul? A. Yes. 

Q. And they are no longer in your possession ? A. 
Well, I may have them; I think I do have now. 

Q. At this time? A. Yes; when I left Canada I am 
sure they were returned, and I think I kept them. 

The Court. What information did your husband 
furnish with respect to the date of his birth? 

The Witness. His birth was not recorded either, 
and he had to have an affidavit, or something. I am 
sure that he did not have a birth certificate but he did 
have something to show the date of his birth; I do not 
know just what he did have. 

By Mr. Bress: 

Q. Mrs. Saul, where did you spend your early life? 
A. In Cedar Hill, Tennessee. 

Q. Was your family a Tennessee family? A. Yes. 

Q. Had your father served in the Civil War? A. 
Yes; my father’s people went from Indiana. He had 
served in the Civil War in Company 13, Indiana. And, 
he had lived there up until the time of his marriage to 
my mother. 

Q. And at the time, referring to your father’s mar¬ 
riage to your mother, can you tell where they married? 
A. I believe that they were married in Tennessee. I 
am not certain of that, however. 

Q. But he was formerly from Indiana? A. Yes. 

Q. And from the time of his marriage do you know 
from information gained by you whether or not he 
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always resided in the State of Tennessee up to the 
time of your birth? A. Yes. 

Q. Now what was your father’s employment? A. 
He was with the United States Government—he was 
in business for himself, I believe; I do not know what 
it was, for a while, and then he was with the United 
States Government, and then he was a magistrate in 
Tennessee. 

Q. Yes. A. And he also served as a county judge. 

Q. How long—when did your father die? A. He 
died in 1930, I believe. I am not so good on dates. 

Q. Do you know how long he w r as engaged in any 
official capacity in Tennessee? A. Over 40 years. 

Q. What was your father’s name? A. John Henry 
Harding. 

Q. That is J. H. Harding? A. Yes. 

Q. I show you what purports to be a document issued 

by the county court clerk of the State of Tennessee, to 

the County of Robertson, executed by the clerk of that 

court, a certificate with respect to the term of service 

of your father there in an official capacity in Tennessee, 

and ask vou to look at that date and tell us whether 
* 

the date indicated in that certificate, if you can, are 
the dates, or like those you have discussed in your 
family? A. Well, I do not know anything about the 
fifth civil district—that was before I was born. 

Q. Yes. A. But as I have said, he was a magistrate 
or a county judge up until about one year of his death. 

Q. Do you have a brother by the name of J. D. 
Harding? A. I do. 

Q. And in what capacity is he engaged, if any, in 
Tennessee? A. He was a deputy sheriff, now a con¬ 
stable. 

Mr. Bress. If your Honor please, I offer in evi¬ 
dence at this time two original documents executed by 
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the county court clerk of Robertson County, Tennessee, 
under the seal of that court— 

Mr. Quinn. With respect to what? 

Mr. Bress. With respect to the residence and of¬ 
ficial positions held by the relatives of the defendant, 
the father and brother of Mrs. Saul. 

Mr. Quinn. That is not material. We are not try¬ 
ing them. We object to it. 

The Court. No. 

Mr. Bress. We are not trying them, but I wanted to 
show that as a base for the length of residence. 

The Court. She has already given the family resi¬ 
dence in Tennessee. I do not think that it is neees- 

sarv to encumber the record with that. She testified 
* 

that her father was for over 40 years in office, and has 
testified to the date of her birth. I think that is suf¬ 
ficient. 

Bv Mr. Bress: 

Q. Was the position that your father held down in 
Tennessee an elective position? A. It was. 

Q. And the same is true as to your brother? A. Yes. 

Q. Now, during your residence— 

The Court. Where abouts in Indiana did vour father 
come from '! 

The Witness. Seymour. 

By Mr. Bress: 

Q. Mrs. Saul, did you go to school in or about Cedar 
Hill, Tennessee? A. I went to school in Cedar Hill. 

Q. And up until what time did you stay in Cedar 
Hill in the course of your education? A. Up until 
the time I married Mr. Jones. 

Q. And at the time you married Mr. Jones had you 
been residing in Cedar Hill or in any other State than 
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Tennessee? A. No, I had been residing in Cedar Hill. 

Q. Now, can you give us the date of that marriage 
to Mr. Jones? A. No, I can’t. I think it was around 
Christmas time, 1916. 

Q. And did you ever live with Mr. Jones as man 
and wife? A. No, I did not. 

Q. And what happened with that marriage with re¬ 
spect to whether or not there was a subsequent legal 
divorce granted? A. I was granted a divorce in the 
following fall from him. 

The Court. The following what? 

The Witness. The following fall. 

The Court. All right. 

The Witness. In 1917. 

By Mr. Bress: 

Q. 1917? A. Yes. 

Q. And who represented you in that matter? A. Mr. 
Rutherford. 

Q. Mr. Charles Rutherford? A. Yes. 

Q. And were you recommended to Mr. Rutherford 
for an attorney? A. I was. 

Q. Had you known Mr. Rutherford prior to that 
time? A. I had not. 

Q. And the proceedings with respect to that divorce 
were obtained in Nashville, were they? A. That is 
right. 

Q. And at that time were you not living in Nash¬ 
ville? A. Yes; and Mr. Jones had been living there. 

Mr. Quinn. If your Honor please, I have not wanted 
to interrupt, but I suggest that he let the witness tes¬ 
tify. 

The Court. You can make your questions more di¬ 
rect now. 

Mr. Bress. Very well. 
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By Mr. Bress. 

Q. From the time of the divorce from Mr. Jones, 
where did you live thereafter? A. In Nashville. 

Q. With whom did you live? A. My sister. 

Q. And what was your sister’s name at that time? 
A. Miss Sue Harding. 

Q. And what was your maiden name? A. Mary 
Harding. 

Q. And where did you live with your sister in Nash¬ 
ville? A. On 7 th Avenue, I believe it was, 310. Iliad 
forgotten the number. 

Q. And how long did you continue to live with your 
sister ? That is, with respect to the time of your mar¬ 
riage to Mr. Herbert W. Gardner? A. Up until the 
time I married Mr. Gardner. 

Q. Did you live with her thereafter? A. For a short 
while. 

Q. In Nashville? A. No, I did not live with my 
sister after I married Mr. Gardner; that is a mistake; 
I lived in Nashville, but not with my sister. 

Q. What were you doing in Nashville from the time 
you first went there and up until the time of your mar¬ 
riage to Mr. Gardner? A. Well, I was modeling. Of 
course I had help all along from my father, but 1 was 
modeling. 

Q. And during your stay in Nashville, during the 
time of your employment in Nashville, and up until 
the time of your marriage to Mr. Gardner, did you 
have occasion to go back to Cedar Hill? A. I went 
back on several occasions, but my father usually came 
over to see my sister and me. 

Q. What is the distance from Nashville to Cedar 
Hill ? A. I think it is about 40 miles. 



Q. And what was the nature of your sister’s duties 
in Nashville up until your marriage to Mr. Gardner? 
A. She was employed there. 

Q. And when did you first meet Mr. Gardner? A. I 
believe it was in January, 1917. 

Q. What was the date, if you recall, of your marriage 
to him? A. October 30, 1917. 

Q. From the time of your meeting him in January 
of 1917 up until the time that you married him in Oc¬ 
tober—on October 30, 1917, did you keep constant 
company with him? A. Yes, I did. 

Q. Up to that time, Mrs. Saul, had you at any time, 
for any months, or period of time, been out of the State 
of Tennessee? A. I do not think I had been out of 
the State of Tennessee on more than one or two occa¬ 
sions. 

Q. You mean on visits? A. Yes, to my aunt in 
Indiana. 

Q. Now during the period that you knew Mr. Gard¬ 
ner from January, 1917, up until the time you married 
him in October of 1917, what was the nature of his 
work in Tennessee? A. He was employed with the 
Standard Engineering Company. 

Q. Did you know what, in what capacity he "was con¬ 
nected with the Standard Engineering Company; what 
contacts he had with it? A. I know that his brother 
had an office here and they had a branch office in Nash¬ 
ville and he was down there in charge of that, to the 
best of my knowledge. 

Q. What if anything did you learn from Mr. Gard¬ 
ner during that period from January, 1917, up until 
October, 1917, with respect to whether or not he was 
then to live permanently in Tennessee? A. Yes, he 
told me he had been there for some time and he ex- 
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pected to stay there; that is what he said, unless he 
would probably be, called away at times. 

Q. Yes. Did you know when it was that he had 
contemplated being called away? A. Well, not before 
the following spring. 

Q. And he was called sooner than that, however, 
was he not? A. Yes, he 'was. 

Q. Now then, Mr. Gardner seemed to be—what if 
anything did vou observe of Mr. Gardner in his con- 
duct during the period that you knew him in Nashville 
prior to your marriage to him with respect to whether 
he was happy with his surroundings that would indi¬ 
cate he was going to live there permanently? A. Yes, 
he was happy in his surroundings. 

Q. And when you married him what was said be¬ 
tween the two of you with respect to where you were 
going to make your marital home? A. In Nashville. 

Q. Was there ever any discussion prior and up to 
the time of your marriage and thereafter until he went 
into war as to any intention of leaving the State of 
Tennessee ? A. No; it was never thought of or brought 
up. 

Q. Now there came a time—just before I get into 
that. What city did you marry in? A. In Nashville, 
Tennessee. 

Q. Did there come a time thereafter wdien Mr. Gard¬ 
ner left to go into the war? A. Yes. 

Q. And when did he leave and where did he go ? A. 
He left—well, I do not know how soon after our mar¬ 
riage, but it was not very long; and I have forgotten 
where he went the first time. I do not know whether it 
was Fort Oglethorpe or just where he went the first 
time. 
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Q. Would it refresh your recollection if I stated to 
you that it may have been Fort McPherson? A. Yes, 
Fort McPherson. 

Q. Does that refresh your recollection of it? A. 
Yes. 

Q. And from the time of your marriage to him up 
until he left to go to Fort McPherson—I understand 
that you did not live then with your sister ? A. No, I 
did not. 

Q. Did you live with Mr. Gardner? A. I did. 

Q. And where did you live with him? A. We lived 
out on 16th Street with some people—I have forgotten 
the address. 

Q. And during the period that you lived with him 
prior to the time that he went to war did your parents 
come there to see you, and did you go to see them? 
A. My father came to see me. He was over quite fre¬ 
quently to see my sister and me, all of the time that 
we were in Nashville. 

Q. Mr. Gardner, you say, went to camp preparatory 
to entering the war shortly after marriage? A. Yes. 

Q. And do you know, as a fact, whether he went 
over seas? A. He did. 

Q. And did you hear from him during that time? 
A. Oh, yes, regularly. 

Q. And do you remember when he returned? A. I 
do. 

Q. And when he returned to the United States do 
you know from what place you first heard from him? 
A. I believe it was Fort Oglethorpe. 

Q. Fort Oglethorpe? A. I believe so, yes. 

Q. Can you tell us how long after he arrived in the 
States and during the period he went from Fort Ogle¬ 
thorpe, how long after that he came back to Nashville? 
A. I imagine as soon as he could. 
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Q. Do you know liow long? A. Very shortly. 

Q. Can you give us approximately the time, when 
that date was? A. He returned to Nashville in 1919. 

Q. What part of 1919? A. It was in the early spring. 

Q. Now during the period that he had been away 
from Tennessee in the war what if anything did you 
know with respect to the activities of the Standard 
Engineering Company’s office in Nashville? A. Well, 
they had closed; their office had closed there. 

Q. Did Mr. Gardner know about that, to the best of 
your information? A. No, he did not. 

Q. Do you know when he first learned of it ? A. When 
he came back. 

Q. And when he came back to Nashville what sort of 
work were you doing at that time? A.. I was with the 
Meador Coal Company. 

Q. With whom? A. Meador. 

Q. That is spelled M-e-a-d-o-r? A. Yes. 

Q. And what was the employment that you had dur¬ 
ing the entire period that he was away? A. A clerical 
position. Mr. Meador’s brother was also in France, 
and I -was taking his place; I w r as helping Mr. Meador 
out. 

Q. And did you say, Mrs. Saul, that you were with 
the Meador Coal Company— A. I worked there dur¬ 
ing that period, yes. 

Q. And when your husband returned to Nashville 
did you continue to work with that form? A. No; Mr. 
Meador’s brother was coming back after the war—I do 
not believe that he had gotten back, but he was due, 
and I knew that when he did come back that Mr. Meador 
wouldn’t want me. 

Q. Was he in the same batallion—that is, the same 
outfit, unit, that your husband was in ? A. No, he was 
not. 
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Q. Did you, after Mr. Gardner returned to Nashville, 
continue to live in Nashville? A. We did. 

Q. And where did you live during that period? A. 
We lived in the Vox Hall Apartment. 

Q. And what if anything did Mr. Gardner do with 
respect to employment during that period after he re¬ 
turned from the war? A. Well, he was so shocked to 
learn that the office had closed down—I think he was 
in a daze when he learned he was without a job. 

Q. Now, how long, to the best of your recollection, 
did you and Mr. Gardner live together in Tennessee 
prior to the time that there came the occasion when 
both of you left Tennessee? A. That is after he re¬ 
turned from France? 

Q. Yes, and was with you in Nashville? A. Yes. 

Q. How long was it thereafter that you left? A. I 
could not say definitely. I know it was not very long. 

Q. Can you tell us approximately? A. Oh, it was not 
more than two or three weeks, I believe. 

Q. Now after the expiration of that period where 
did you all go and for what purpose? A. We came to 
Washington to visit his brother to discuss business 
matters with him, as to helping him get located, to see 
if the office was going to reopen down in Tennessee so 
he could go back there to live. 
*##*####* 

Page 418 to page 422 (P. A. 158) 

By Mr. Bress: 

Q. Do you know what his expectation w r as, and what 
was his intention to do when he returned from over 
seas? A. To remain in Nashville if he could. 

Q. And when you all came to Washington, what was 
his purpose in seeing his brother? I think you have 
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stated that, but with respect to what company did he 
have reference to? A. The Standard Engineering 
Company. 

Q. And this brother of Mr. Gardner’s is an older 
brother? A. It is his older brother, who always ad¬ 
vised him and helped him. 

Q. And this older brother—what position did he have 
with the Standard Engineering Company? A. He was 
the Standard Engineering Company; that is his com¬ 
pany. 

Q. Now when you all came to Washington where 
did you reside? A. We stayed with his brother; at his 
brother’s home in Rock Creek Church Road. 

Q. And was that the place where his brother was liv¬ 
ing with his family? A. It was. 

Q. Had you ever been there before? A. I had not 
been there before, no. 

Q. And what was your intention at the time you came 
to visit his brother at the Rock Creek Church Road ad¬ 
dress with respect to how long you would stay in Wash¬ 
ington? A. I thought it would be a very short while; 
the purpose was in regard to the Standard Engineer¬ 
ing Company, whether it would reopen the office in 
Nashville so he could go back. 

Q. Did there come a time thereafter when Mr. Gard¬ 
ner made some association with the Federal Govern¬ 
ment? A. Yes. 

Q. When was that, to the best of your recollection? 
A. While we were visiting his brother. 

Q. Now with what bureau was it, if you recall, did 
he make this connection? A. It was the Public Health 
Service. 

Q. And at the time he made the connection where 
were you staying? A. We still visited his brother. 



Q. Did there come a time when he left to go to Wis¬ 
consin? A. Pie did, and I remained there with his 

brother and family. 

* 

Q. And what was the nature of your stay with his 
brother and sister during the period that he was 
away in Wisconsin? A. As a guest. 

Q. And how long was he away? A. I do not know 
exactly. 

Q. When did he return— A. Not more than a week; 
I think that is about right. 

Q. About a week? A. Yes. 

Q. When he did return to the city of Washington did 
you remain at his brother’s home? A. Yes, I did. 

Q. And what arrangements if any were made by you 
and Mr. Gardner thereafter with respect to any place 
of abode? A. Well, we began to look around some. He 
had found employment here—his brother had helped 
him to secure this place—and we looked around and 
got this room in a home with a family. 

Q. Were you employed at that time ? A. I was not. 

Q. Do you know whether or not the position that he 
had first obtained when you and he moved out of his 
brother’s home was a temporary position or a perma¬ 
nent one? A. I was under the impression that it was 
temporary. 

Q. At that time did either you or Mr. Gardner have 
any discussion or express any intention with respect 
to making Washington your home? A. We did not 
want to make Washington our home— 

Mr. Quinn. That is not the question. 

By Mr. Bress: 

Q. The question is did you have any discussion or 
express any intention of making Washington vour 
home? A. We did not. 
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Q. Or intention to return to Tennessee? 

Mr. Quinn. Just a moment. I object. 

The Witness. Yes. 

Mr. Quinn. He is asking what her husband said 
about it. 

The Court. With regard to their intention to go 
back to Nashville: I think she can tell that. I over¬ 
rule the objection. 

Bv Mr. Bress: 

Q. The question was specifically with reference to the 
period shortly after you arrived in Washington. When 
you moved from Mr. Gardner’s home on Rock Creek 
Church Road, you and Mr. Gardner, in to this apart¬ 
ment, were you living together? A. Yes, we did. 

Q. And can you tell us where that was ? A. That was 
on Otis Place. 

Q. And what was the nature of the place that you 
obtained? A. It was a room; I think that it had a 
little hot plate where we could get our breakfast, but 
there was no housekeeping facilities that we had. 

Q. Was that room furnished or unfurnished? A. It 
was furnished. 

*••*#•*#* 

Page 422 to page 424 (P. A. 158) 

By Mr. Bress: 

Q. Did you buy any furniture of any kind here in 
Washington? A. At that time, no. 

Q. You lived in that furnished room approximately 
how long? A. I do not know. 

Q. Did there come a time -when you moved from 
there? A. We moved, yes. 

Q. And what place did you then move to? A. 
Another furnished room. 



Q. And can you tell us how long you lived in that 
second place? A. No. That has been a long time; I 
could not say. 

Q. Did you have housekeeping facilities in the place 
where you moved, either at the first or the second 
place? A. We did not. 

Q. In neither? A. In neither, except in one of them 
or perhaps both we had a hot plate, something where 
you could fix your coffee. 

Q. What if anything were you doing during the 
period that you lived at those two places? A. I wasn’t 
doing anything. 

Q. You were not employed? A. No, I was not. 

Q. And from the second furnished room, the second 
place you and your husband lived, not including the 
first place you lived with your brother in law, what 
other places did you then move to? A. We went to 
another furnished room. 

Q. That was a third furnished room? A. Yes; both 
of them were; this was on Monroe Street. 

Q. Will you state if either of those places, or the 
third one, was furnished or unfurnished, for house¬ 
keeping? A. None whatever; the same as to all of 
them, I would say. Of course, you could fix your 
coffee, but that was about all. 

Q. And during the period up to the expiration of the 
time that you stayed at the third furnished room had 
your intention with respect to your return to Tennes¬ 
see changed in any way? A. No, it had not. 

Q. After the period of your stay in the third fur¬ 
nished room what if any change did you all make with 
respect to a place of abode? 
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Page 424 to page 427 (P. A. 158) 

Q. And to what extent was it furnished; do you 
know w T hat it amounted to? A. Oh, it was very little. 
I think there was a couch, or a day bed, whatever you 
call it, opens up into a double bed, in the living room. 
Q. Just a living room? A. Yes. 

Q. A kitchenette and apartment? A. Yes; a large 
room, not very many things in it. 

Q. Did you and he maintain housekeeping there? A. 
Well to a certain extent, yes; I would prepare some of 
the meals; we had a little kitchen there. 

Q. As a general rule what was done by you and Mr. 
Gardner during the period of your living in this first 
apartment with respect to housekeeping? A. Oh, fix¬ 
ing breakfast, mostly; nothing more. 

Q. What was that? A. Breakfast; nothing more. 
We usually w’ent out to dinner almost all the time. 

Q. Now did you sleep on this couch? A. No. 

Q. You had a bed? A. We had another bedroom. 
Q. This was a sort of Murphy bed, you mean ? A. A 
Murphy bed; that is right. 

Q. How' long a period of time—can you fix the time 
when you left this first apartment? A. I can’t. It 
has been a long time. 

Q. Can you say approximately how’ many years after 
you came to Washington, or how’ many months after 
you came to Washington that place wras obtained? A. 
No, I could not. We rented it from George Linkins; 
I think you could find out there. 

Q. Now r , how long, if you recall, did you both live at 
this first apartment? A. I don’t know’. 

Q. Did there come a time when you made a change? 
A. Yes, w’e did. 



Q. And to where or to what place did you go? A. 
We moved to the Cavanaugh Apartment on 17th 
Street. 

Q. The Cavanaugh Apartment on 17th Street? A. 
Yes. 

Q. Did you get a furnished or an unfurnished apart¬ 
ment? A. We took our furniture with us, and that 
was also one room. 

Q. And what provision, if any, did that other room 
have with respect to sleeping facilities? A. I believe 
they had a Murphy bed—I believe they did, although 
1 could not be sure of that. 

Q. It was just one room? A. It was a one-room 
apartment, and I am almost sure that they did not have 
a kitchen. 

Q. And did you obtain any further equipment in 
the nature of furniture for that apartment? A. We 
did not. 

Q. At that time? A. We did not. 

Q. And from the Cavanaugh you moved to what 
place? A. We moved to the St. Mihiel Apartment on 
16th Street. 

Q. And from the St. Mihiel did you move to any 
other place? A. No, we moved into another house¬ 
keeping apartment in the St. Mihiel, and we took the 
furniture with us, and then—while we had been there 
we had not had all the room we needed; we wanted 
a larger place where we could prepare our breakfast; 
did not have anv accomodations in that one. 

• ##**#*#* 

Page 427 to page 428 (P. A. 159) 

Q. You have heard a good deal of discussion while 
vou have been in court, and in order to shorten it with 
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respect to the nature of this davenport, will you tell 
us what was the nature of this davenport that was in 
the apartment at the St. Mihiel Apartments, and on P 
Street? What sort of a davenport that was with re¬ 
spect to sleeping accommodations? A. It opened up 
and made into a double bed. 

Page 428 to page 429 (P. A. 159) 

Q. Did you, up to the time that you moved into St. 
Mihiel Apartments, at the time you had only this 
couch and that furniture which you had to buy, did 
you get any other apartment at that time? A. Yes. 

Q. Now did you and Mr. Gardner make any other 
investment in any other furniture besides those pieces 
you have described? A. I think we bought a radio— 
I do not mean a radio, a Victrola. 

Q. Did you have any housekeeping ability [facil¬ 
ity], or did you keep house at any other place? A. 
No, we did not keep house at any place in Washing¬ 
ton, really. We only prepared our breakfast. We 
had only a little kitchenette, and we had all our meals 
out during the time that we w T ere in Washington. 

Q. Now during the period up to the time that you 
and Mr. Gardner had this so-called mutual under¬ 
standing did you work at any place in the city of 
Washington? A. Yes, at various places. 

Q. Will you tell us whether or not any of those 
places that you were working at were permanent jobs ? 
A. Well, the jobs— 

Q. How long did you work at any of these jobs? 
A. Well, the Government jobs were all temporary, I 
believe. 
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Q. And apart from the Government temporary jobs 
did yon work in civil life here in Washington? A. Yes, 
I believe so. 

Q. Can you tell us any of those places? A. With 
Mr. Bates Warren for a while. 

Q. And in what capacity? A. Well, I took charge 
of—I had charge of rents in the apartment house, and 
took care of the work to be done there, one of his real 
estates; and I did take a little dictation from Mr. 
Sholes when Mr. Sholes’ Secretary was busy. 

Q. And what other jobs outside of the Government 
did you have? A. Allen E. Walker. 

Q. How long did you work there? A. I do not know; 
1 think about a year. 

Q. And that also was a real estate office? A. And 
that also was a real estate office. 

******* * * 

Page 432 to page 440 (P. A. 160) 

Q. And, when you first met Mr. Saul in 1924, when 
was it that you started to keep rather steady company 
with him? A. It was in 1925 when we moved to P 
Street, I believe. 

Q. What? A. It was in 1925 when we moved to P 
Street, I believe. 

Q. When you started to keep regular company with 
him? A. Yes. 

The Court. With Mr. Saul? 

Mr. Bress. With Mr. Saul. 

The Witness. Yes. 

The Court. Oh, yes. 

Bv Mr. Bress: 

*> 

Q. And, during the period of time prior to the time 
that you started keeping steady company with Mr. 
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Saul, am I correct in assuming that you were living 
under this so-called arrangement with Mr. Gardner? 
A. Yes. 

Q. And, did he have his own crowd? A. He did. 

Q. Did you have your own crowd? A. I did. 

Q. And, did you go out separately and distinct from 
him ? A. Yes. 

Q. Now, when you started going steadily with Mr. 
Saul in 1925, where were you living at that time? A. 
P Street. 

Q. And from that time on, to your marriage to him, 
did you continue to see him often? A. Yes. 

The Court. How did you happen to go to P Street; 
why did you leave that San Mihiel apartment? 

The Witness. We were rather uncomfortable, your 
Honor; just one room to sleep in. We wanted a bed¬ 
room. 

The Court. I thought that you had a bedroom over 
there, hadn’t you? 

The Witness. Yes, we had a bedroom over there, 
but we were rather uncomfortable, and Mr. Gardner 
1 think had gotten an increase in salary and we could 
afford a place that was a little more comfortable. 

The Court. He paid for the apartment? 

The Witness. He paid for the apartment, yes, the 
rent. 

By Mr. Bress: 

Q. Mr. Gardner paid for the apartment; did he pay 
any other expenses for your maintenance? A. No, 
I paid for my own clothes. 

Q. Did you have any facilities for cooking while at 
the San Mihiel or P Street? A. No, except just the 
preparation for breakfast, and not his. I prepared 
my own breakfast. 
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The Court. Do you know where he got his break¬ 
fast? 

The Witness. I think he had his breakfast out. 

By Mr. Bress: 

Q. How long did you go with Mr. Saul until he first 
proposed his love for you?? A. As I remember it was 
in the summer or the early fall of 1926 he proposed 
marriage to me; that he told me that he loved me; yes. 

Q. The summer or fall of 1926? A. Yes. 

Q. How frequently were you seeing him during that 
period, during the summer and fall of 1926? A. Do 
you mean from that time up until the time of our mar¬ 
riage ? 

Q. Yes. A. Every day. 

Q. And then up to the time that he stated his love 
for you, between the time you first met him, how fre¬ 
quently did you see him A. Well, I should say two 
or three times weekly, anyhow. 

Q. And, prior to the time you started going stead¬ 
ily with him, was there a period when you went with 
him occasionally and with other men at the same time? 
A. Oh, yes. I used to go out with them, too. 

Q. What, if anything, did he display to you with re¬ 
spect to his interest in having you go with him alone? 
A. That he loved me; that he did not want me to go 
with any one else. 

Q. And thereafter, did you go out with any one else 
alone? A. I did not. 

Q. Did Mr. Saul visit the apartment at the San 
Mihiel? A. Yes. 

Q. And that was the one-room apartment? A. Yes. 

Q. Was Mr. Gardner present on those occasions? 
A. He was not. 
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The Court. Mr. Saul’s visits were arranged pur¬ 
posely to avoid Mr. Gardner? 

The Witness. Well, in the afternoon when we were 
there, Mr. Gardner was not at home. 

The Court. Yes, he was at work. 

The Witness. And in the evening when Mr. Gard¬ 
ner was home I would arrange to meet Mr. Saul in 
the lobby of the apartment. 

The Court. I see. So, he did not visit your apart¬ 
ment at night when Mr. Gardner was at home? 

The Witness. No, not when Mr. Gardner was at 
home. 

Mr. Quinn. Did I understand that Mr. Saul never 
visited the apartment when Mr. Gardner was at home? 

The Court. The San Mihiel apartment is the one 
which I have reference to. 

Mr. Bress. The San Mihiel apartment. 

By Mr. Bress: 

Q. You moved to P Street in 1925; that is true? A. 
Yes. 

Q. And there, did you have conveniences for en¬ 
tertaining Mr. Saul in the apartment ? A. Yes, I had 
a living room there. 

Q. Now, when was the last time— 

The Court. Didn’t Mr. Saul suggest that you move 
into the larger apartment? 

The Witness. Mr. Saul? 

The Court. Yes. 

The Witness. No, your Honor; he did not. 

The Court. Wasn’t that the purpose in moving to 
the P Street apartment, so that you could entertain 
your friends in your own apartment? 

The Witness. Well, I had that in mind, that I would 
have more room, have a living room. 
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The Court. You and Gardner discussed that, didn’t 
vou? 

•r 

The Witness. Well, for comfort and entertaining 
purposes, too, you know, it would be more comfortable, 
so that we could have our friends in. 

By Mr. Quinn: 

Q. When, with respect to the time that you moved to 
P Street did Mr. Saul propose marriage? A. It was 
in the fall of 1926. 

The Court. You mean after moving out of the San 
Mihiel he proposed marriage? I thought that he pro¬ 
posed when you were living in the San Mihiel. 

The Witness. No, he proposed marriage, your 
Honor, when we moved over to P Street. 

The Court. On P Street. 

The Witness. Yes. 

Bv Mr. Bress: 

V 

Q. During the period you were living at the San 
Mihiel, I understood that he merely proposed or ex¬ 
pressed his love for you. That is the idea that I get. 
A. Yes, that is right. 

Q. Did you propose to him? A. I did not. 

The Court. Let me ask another question. I am get¬ 
ting curious about this situation. 

Saul expressed his love for you and then he thought 
that you must not keep company with or go out with 
other men? 

The Witness. Yes. 

The Court. And you agreed not to? 

The Witness. Yes, your Honor. 

The Court. What did he say about living with your 
husband under those conditions? 
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The Witness. I expained that to him. 

The Court. Did he object to that? 

The Witness. No. 

The Court. He thought that that was all right? 

By Mr. Bress: 

Q. You discussed with him, discussed with Mr. Saul, 
the arrangement under which you were living in the 
same apartment with Mr. Gardner? A. I did. 

Q. Did you discuss that with him frequently? A. 
Yes. 

Q. Did he ever make any inquiry with respect to 
whether you were living with Mr. Gardner? A. Yes, 
he did. 

Q. And, what was your answer to him? A. Told 
him that we occupied the same apartment for financial 
reasons, but that we were not living together as man 
and wife. 

Q. During the period that you lived at the San 
Mihiel and on P Street, were you employed all of the 
time? A. I was not. 

Mr. Quinn. Did she say that she was not? 

Mr. Bress. She was not. 

Bv Mr. Bress: 

Q. Did Mr. Saul in any wise contribute money to 
you? A. He did. 

Q. And, to what extent did he give money to you 
during the latter part of the time you were living there 
and prior to your divorce? 

Mr. Quinn. I object to that. 

The Court. That is on P Street. 

Mr. Bress. Yes. 

The Court. What is your objection? 
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Mr. Quinn. Well, lie did not say the latter part of 
any particular period. He should show that first. 

The Court. Yes. 

By Mr. Bress: 

Q. Your answer was that he did contribute to you 
when you were going out with him? A. Yes. 

The Court. When ? 

By Mr. Bress: 

Q. During what period had he been contributing to 
you? A. Well from the fall, or the later summer or 
fall—I am not certain—of 1926 up until the time we 
were married. 

Q. Did he give you money for the purpose of taking 
any trips? A. Yes. 

Q. And, can you tell us what trips he did pay for? 
A. He paid for a trip to Philadelphia and ho paid for 
two trips to Tennessee. 

Q. What—when was this trip to Philadelphia? A. 
That was shortly after my—I do not know whether 
it was shortly after or not—but some time after my 
first trip to Tennessee, and I am not very good on 
dates, but I can associate things better. I believe that 
it was in April, was it not—I am not certain—I went 
down to Tennessee the first time, and then I went to 
Philadelphia between that time and the last time I 
went to Tennessee in 1927. 

Mr. Quinn. We understand then that you went to 
Philadelphia and then back to Tennessee? 

By Mr. Bress: 

Q. That is correct. So, you stated, didn’t you make 
that statement? A. Yes. 

**#•*#*** 
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Page 441 to page 448 (P. A. 160) 

The Court. That was in addition to these trips ? 

The Witness. Yes. 

The Court. In addition to these trips ? 

The Witness. Yes. I needed it for those trips, your 
Honor. 

Bv Mr. Bress: 

Q. From the time he proposed marriage in the fall of 
1926 up until the time that you made the trip to Ten¬ 
nessee in April, of 1927, during that period, did you 
have occasion to discuss with Mr. Saul the getting of a 
divorce or an annulment from Mr. Gardner? A. This 
was before I went to Tennessee. 

Q. Before you went to Tennessee the first time ? A. 
Yes, I did. He sent me to Tennessee to consult with 
an attorney down there as to whether I could get an 
annulment from Mr. Gardner. 

Q. Did you discuss with him, prior to the time of 
your going to Tennessee the first time ■what lawyer you 
were to go to see down there? A. I did; Mr. Ruther¬ 
ford, the attorney who got my divorce from my former 
husband. 

Q. Had you discussed with him prior to going to 
Tennessee the fact you had been previously married 
with Mr. Jones? A. Yes. 

Q. And, did he know from your conversation, to the 
best of your knowledge, whether or not Mr. Rutherford 
acted for you as the attorney in the Jones divorce? 
A. Yes, he did know that. 

Q. Now, what if anything did Mr. Saul say to you 
during this period between the time of the proposal of 
marriage up to the time of the first trip to Tennessee, 
during that period, what if anything did he say to you 



with respect to obstacles, to objections to be overcome 
in getting married? A. He loved me and lie wanted to 
marry me, but he would like to have both my marriages 
annulled in order to marry me, so that we could be 
married in his church. That was the only thing. 

Q. What is his religion? A. Catholic. 

Q. What is yours? A. Methodist. 

Q. And, did he indicate—what if anything did you 
indicate to him with respect to your willingness to co¬ 
operate? A. I would be very glad to do what I pos¬ 
sibly could. 

Q. Now, in connection with that, what if anything 
did he tell you with respect to discussing this question 
of annulment and the possibility of getting married in 
the Catholic Church; what did he tell you concerning 
that, with respect to any discussions with any priest, or 
any member of the cleric? 

The Witness. I do not quite understand that ques¬ 
tion. 

Q. Did he ever have any conversation with you prior 
to your going to Tennessee the first time about this, 
about having discussed the matter with any priest? A. 
well, he sent me down to see whether I could get an 
annulment or not and while I was there, after I had 
seen Mr. Rutherford, and I was in Tennessee, I either 
wrote to him or I telephoned him or I wired him that 
Mr. Rutherford said that I could not, under the laws of 
Tennessee, get an annulment from Mr. Gardner and I 
asked what should I do, and he then told me by tele¬ 
phone or wire or letter, I do not know which, to go 
ahead and get the divorce in Tennessee, that it made no 
difference, and then I received a letter from him stat¬ 
ing that he had been to see a priest prior to going, and 
I recall now, he had talked to a priest, and the priest 
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told him that my marriage to Mr. Jones could easily be 
annulled, but it was my marriage to Mr. Gardner that 
was the trouble. 

Q. And that discussion which he had with the priest, 
to vour recollection, was before or after you went to 
Tennessee the first time? A. Yes, in regard to seeing 
whether I could obtain an annulment from Mr. Jones. 

The Court. You already had that before you mar¬ 
ried Gardner. 

The Witness. I had a divorce, but he wanted it an¬ 
nulled ecclesiastically. 

The Court. He wanted a church annulment. 

The Witness. Yes, an ecclesiastical annulment. 

By Mr. Bress: 

Q. What did you understand from him had to be 
done in the civil courts with respect to your previous 
marriages in order for you and him to be married in 
the church? A. Well, it seems that the Jones mar¬ 
riage, there would be no difficulty at all in getting that 
annulled in the church, but in order to get an ecclesi¬ 
astical annulment, to be married in the church, in order 
to get an ecclesiastical annulment of Mr. Gardner’s 
marriage it was very important that I get a civil annul¬ 
ment, that that would help a great deal. 

Q. Now, were these matters that you are telling us 
about now discussed with Mr. Saul before you went to 
Tennessee? A. Yes. 

Q. And, can you tell us how much money, if any, 
he gave you prior to the trip, prior to your going to 
Tennessee? 

Mr. Quinn. Which trip? 

Mr. Bress. The first trip. 

Mr. Quinn. The first trip? 



137 


Mr. Bress. Yes. 

The Witness. He paid my way down and I do not 
know how much money he gave me, but he gave me a 
considerable amount. 

By Mr. Bress: 

Q. Did he give you money for the purpose of taking 
care of counsel fees? A. He did; yes. 

Q. Now, tell us the circumstances surrounding the 
first trip to Tennessee with respect to when you left, 
whom you left with, and where you went, on your way 
to Tennessee? A. I was employed, I believe at that 
time—I am not certain—in the Bureau of Mines and I 
think I got leave for a few days. I am not certain 
about that. It might have been after I resigned from 
the Bureau. I am not sure. But, he drove me down as 
far as Roanoke, Virginia. 

Q. Did you all meet at any stated time in Washing¬ 
ton for the purpose of going to Tennessee? A. Yes. 

Q. And, what was the means of transportation? A. 
His automobile. 

Q. And, he drove it? A. As far as Roanoke, Vir¬ 
ginia. 

Q. And, is Roanoke, Virginia, on the route to Ten¬ 
nessee, if you know? A. Well, I don’t know. I think 
on the southern route that it is not very far out of the 
way. 

Q. And then w’hat means of transportation did you 
take from Roanoke to Nashville? A. The train. 

Q. And what, if anything, do you know, that he did ? 
A. He came back to Washington. 

Q. Did you attend church with him in Roanoke? A. 
I did, on Sunday morning. 

Q. Did you visit any friends in Roanoke? A. I did. 


The Court. When did you leave Roanoke for Ten¬ 
nessee? 

The Witness. I did. 

The Court. What time did you leave Roanoke for 
Tennessee; that same day, or the next day ? 

The Witness. I left the next day. 

The Court. The next day? 

The Witness. Yes. Mr. Saul came home, said he 
was coming home after we had been to church and then 
we had stopped at Mrs. Pace's home and we had seen 
her and her children, whom we knew and met in my 
apartment, my place here in Washington, and talked 
with her for a few minutes. Then, he drove back to 
Washington and I stayed there, had dinner, and I spent 
the night with Mrs. Pace, and the next day—I do not 
know just what time—I left for Nashville. 

Bv Mr. Bress: 

Q. Now, the next day you took the train to Tennes¬ 
see? A. Yes. 

Q. You arrived in Nashville, and "where did you go? 
A. I went to Mrs. Wallace’s. 

Q. Mrs. Wallace’s? A. Yes. 

Q. Then, did you go to your father’s, to see him? 
A. Why, I went out—I do not know how long I stayed 
—not very long. 

Q. How long did you stay in Tennessee on that oc¬ 
casion? A. Just a few days. I am not sure whether 
I even went out on that occasion or not. 

Q. During your stay in Tennessee on that occasion, 
how frequently did you hear from Mr. Saul by either 
letter, telegraph, or telephone? A. Every day. 

Q. And, did you confer with Mr. Rutherford then? 
A. I did. 
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Q. And as a result of your conference with him you 
learned that you were entitled to obtain a divorce in 
Tennessee? A. I did. 

Q. Then, what if anything, did you do with respect 
to advising Mr. Saul as to what Mr. Rutherford had 
told you ? A. I either talked to him over the telephone, 
or wired him, or wrote him. I do not know. 

Q. And, when you returned to the city of Washing¬ 
ton, did you discuss the matter again with him? A. 
Yes; I did. 

Q. What arrangements had you made with Mr. 
Rutherford with respect to whether or not be might 
proceed? A. Well, I made that arrangement when I 
was down there. I had, after I had talked with Mr. 
Saul, or written to him—I don’t know’ what it v T as— 
gotten word from him that it was all right to go ahead 
and get the divorce, that we would be married and that 
it did not make any difference, that w r e would be mar¬ 
ried. 

Q. You then talked or wrote to him? A. Yes. Then 
I told Mr. Rutherford to go ahead. 

Q. Now’, w’hen you returned from Tennessee to 
Washington, did you ever work thereafter? A. I do 
not believe I did; no. 

*•*##*##** 

Page 449 to page 452 (P. A. 161) 

By Mr. Bress: 

Q. When you returned from the first trip to Ten¬ 
nessee, tell us wdiat, if any, conversation you had with 
Mr. Gardner w’itli respect to advising him as to your 
intentions particularly in that matter? A. I told Mr. 
Gardner I had been to Tennesee. He did not even 
know’ that I had been to Tennessee, and that I had con- 
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suited with an attorney down there, and I was going 
to get a divorce and I was going to marry Mr. Saul. 

Q. And, when did you tell Mr. Gardner that with 
respect to the time you returned from Tennessee? A. 
Just as soon as I got back, I believe. 

Q. And when was that with respect to that time that 
Mr. Gardner moved out of the apartment entirely? A. 
I can’t say. I don’t think that it was verv long. I 
think that he did it immediatelv. I am not certain. 

Q. He continued to stay there a while, did he, after 
you told him about it ? 

Mr. Quinn. Wait a minute. You are suggesting an 
answer now which is contrary to her former answer. 

The Witness. He might have. I am not certain. 

Mr. Bress. That is not material. 

The Witness. I am not certain about that. He may 
have. 

The Court. When you told Mr. Gardner about get¬ 
ting a divorce, what did he do, if anything? 

The Witness. If he did not move out, he certainly 
made arrangements to move out. He was making ar¬ 
rangements to move out. That has been a number of 
years ago. I just can’t be exact. 

By Mr. Bress: 

Q. Can you tell us, after you told Mr. Gardner about 
the fact that you had arranged, made arrangements, 
i to obtain a divorce, whether or not you continued to 
live there for a while under the former arrangement? 
A. We might have; I do not know. 

Q. And the arrangement—was there anything un¬ 
usual that prevented you all continuing in that same 
arrangement, notwithstanding you hadn’t told him? 
A. No. 
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The Court. Did Rutherford tell you that he would 
have to get out before you could get a divorce? 

The Witness. No, I never went into that. 

The Court. Did you tell him you were living under 
those circumstances and did he tell you under those 
circumstances you were living together? 

The Witness. But not as man and wife. 

The Court. Did you tell Rutherford that? 

The Witness. Yes, your Honor. 

The Court. He did not advise you to move out or 
have him move out? 

The Witness. No, your Honor. 

By Mr. Bress: 

Q. Now, during this period after you returned to 
the District of Columbia from Tennessee, how fre¬ 
quently did Mr. Saul come to see you? A. After my 
return from Tennessee the first time? 

Q. Yes. A. He came to see me every day. 

Q. And, did he continue to express his love and 
affection for you? A. He did. 

Q. Did you, at any time, make any statement to Mr. 
Saul with respect to threatening to commit suicide or 
anything of that character at all? A. No. 

The Court. Who, Saul, Saul committing suicide? 

Mr. Bress. No, with regard to her threatening to 
commit suicide. 

The Court. Yes. 

By Mr. Bress: 

Q. Did you ever make any statement to Mr. Saul 
that it might be embarrassing if he did not marry you? 
A. I did not. 

Q. Did you ever make any statement to him that 
there was any danger to your life if he did not fulfill 
his promise to marry you? A. I did not. 
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Q. Was there, in his expression of love for you and 
intention to marry you, any reservation at any time 
made by him? A. No. 

Q. Did you believe that he loved you? A. Yes. 

Q. Were you in love with him? A. Very much. 

Mr. Quinn. What was that? 

The Witness. Yes. 

Mr. Bress. She said very much. 
#*###*#** 

Page 453 to Page 473 (P. A. 1(51) 

By Mr. Bress: 

Q. Did you explain to Mr. Rutherford about you hav¬ 
ing married and having lived with Mr. Gardner in 
Tennessee? A. I did. 

Q. Did you explain to him the circumstances under 
which you were living in Washington? A. I did. 

Q. And did you explain to him the fact that you had 
been living in an apartment in the manner in which you 
have testified ? A. I did. 

Q. Now, when this bill of complaint was received 
from Mr. Rutherford, was it addressed to you? A. It 
was addressed to me; yes. 

Q. Do you have the envelope in which it came? A. 
No. I might have. I do not believe I do, though. 

Q. How long after you received it was it that you 
sent it back to Tennessee? A. Oh, immediately; just 
the minute that I received it, I got hold of Mr. Saul 
on the ’phone and he came right around. 

Q. Where did he go? A. He came to the P Street 
apartment. 

Q. That is where you were at the time? A. That 
is where I was living at the time. We were very happy 
about having received it. 
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Q. On the occasion you called Mr. Saul to come to 
your apartment, what did you tell him at that time? 
A. Told him that I had received the bill of complaint. 
We had been waiting for it. 

Q. Was it your purpose in calling him to that apart¬ 
ment for the purpose of having him get you a notary 
public? A. No, it was not. 

Q. You had been employed in several real estate 
firms prior to that time in the city ? A. Yes, I had. 

Q. Did you know any notary publics in the city ? A. 
Well, I do not know whether I knew any personally 
or not, but I certainly could have gotten one. 

Q. By whom—I withdraw that—how did you happen 
to go to the B. F. Saul Company and have Mr. Earl 
Thompson, the notary there, take your acknowledg¬ 
ment on the bill of complaint? A. It was Mr. Saul’s 
suggestion that we go there and have him do that. 

The Court. Did you know Thompson ? 

The Witness. I did not. I had never seen him. 

By Mr. Bress: 

Q. Where were you at the time the bill was signed 
by you? A. Mr. Saul met me at the P Street apart¬ 
ment and he took me immediately in his automobile 
to the back door of the B. F. Saul Company and went 
inside and he asked Mr. Thompson to come out and 
Mr. Thompson came out to the automobile, and Mr. 
Saul and 1 were both seated in the automobile, and 
Mr. Thompson came out and said, “Is this your signa¬ 
ture”? and took my acknowledgment. 

The Court. When did you read the complaint to 
Mr. Saul, or when did you discuss it? 

The Witness. In my P Street apartment, before we 
went around to have it notarized. 
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By Mr. Bress: 

Q. Can’t you tell us from what you observed in hand¬ 
ing the bill of complaint to him whether or not he read 
it, Mr. Saul read it? A. Mr. Saul had read it before 
then. 

Q. Before? A. Before we went to Mr. Thompson’s. 

Q. In your apartment? A. At my apartment; oh, 
yes. 

Q. Now, after that—when you went there, you were 
in Mr. Saul’s car and you parked in the alleyway? A. 
Back of the B. F. Saul Company. I believe that w’as 
an alley. 

Q. And after the acknowledgment was taken, what 
if anything did you do with that bill of complaint ? A. 
We immediately put it in an envelope and I addressed 
it, and we got it off as soon as possible. Mr. Saul took 
me to the post office, I believe, to mail it, because he 
said that the mail would get away quicker. 

The Court. Where did you get the envelope? 

The Witness. I do not know where we got the enve¬ 
lope. 

The Court. Was it in a B. F. Saul envelope? 

The Witness. It might have been a B. F. Saul en¬ 
velope, or one which Mr. Saul had in his pocket, I do 
not know. 

Bv Mr. Bress: 

Q. It was a long envelope? A. Or, it might have been 
one that we bought at the post office. I don’t know. 
That, I cannot remember. 

Q. Now, the record shows that that bill was acknowl¬ 
edged before the notary public on the first day of 
June, 1927. Tell us if vou can when it was thereafter 
that you went to Tennessee on the second trip? A. 
I can’t say exactly. 
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Q. Approximately what week? A. Oil or about the 
first of July, I believe. I am not certain, or the end of 
June. I am not certain. 

Q. Well, if there is a letter in evidence which you 

had received addressed to you in Tennessee, would 

that tend to show vou that vou were in Tennessee in 

•» * 

the latter part of June; would that refresh your rec¬ 
ollection as being- there? A. If I received a letter there 
then I was there. 

Q. Now, during the period from the first of June un¬ 
til the time you left Washington to go to Tennessee, 
was any reservation made by Mr. Saul at any time with 
regard to his love for vou? A. No. 

Q. Did he continue, up to the time you were granted 
your divorce, to express his love for you? A. He did. 

Q. And his desire to marry you? A. He did. 

Q. At whose request—or, I will withdraw that. From 
whom did you get information with regard to the time 
of the hearing in Tennessee? A. From Mr. Ruther¬ 
ford. 

Q. And, did Mr. Saul know in the latter part of June 
that you were going down there for that purpose? A. 
He did. 

Q. Prior to your going to Tennessee the second time, 
in the month of June, what conversation, if any, did 
you have with Mr. Saul with respect to arrangements 
oi- plans for marriage and where you might meet after 
the divorce? A. Well, he did not want to remain in 
Washington because he felt he would not like to stay 
here with his father. He knew his father would be 
very angry and he wanted to get away, and we knew 
that we would not stay in Washington after we were 
married. So, he made some investigation before that 
as to cities, and all, and then he decided on San Fran- 
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cisco and said that we would meet somewhere; that he 
would write me later and let me know where we would 
meet after I obtained mv divorce and then we would 
be married. 

Q. Was it his suggestion or your suggestion that you 
take up your home in San Francisco after the mar¬ 
riage? A. It was his suggestion. 

Q. And, did you discuss prior to going to Tennessee 
any plans as to where you might meet after the di¬ 
vorce? A. He told me that he would write me and let 
me know about it. He told me we might have to talk 
it over as to where would be the logical place to meet. 
We knew we were going to San Francisco. We knew 
that we were going to San Francisco after we were 
married, before I obtained my divorce. Now, as to 
whether we discussed the place we should meet or not, 
I cannot be positive, but I believe Mr. Saul stated the 
place in a letter to me. Now, he might have. I do not 
know. 

The Court. Well, did you do anything about giving 
up your apartment when you went to Tennessee the 
last time and knew you were not coming back? 

The Witness. Yes, T gave up my apartment. 

The Court. Packed your belongings? 

The Witness. Yes, T did. 

By Mr. Bress: 

Q. I forgot to ask you one thing. Between the time 
of the trip to Tennessee in April, and the trip to Ten¬ 
nessee in June, in between that time, I think you have 
stated that you went up to Philadelphia. A. Yes. 

Q. What was the purpose of that trip? A. Well, to 
wait until I received word from Mr. Rutherford to 
come to Tennessee for the divorce hearing. 
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Q. And, whom did you visit in Philadelphia? A. I 
stayed at the Adelphia Hotel I think one night I think, 
or so, until I was able to get in touch with a friend of 
mine who lived in Philadelphia. She was at work and 
I had to get in touch with her, tell her I was there. I 
did not write to her previously as I should have done. 

Q. Did Mr. Saul know as the result of a conversation 
with you the nature and the purpose of that trip? A. 
He did. 

Q. Who paid for that trip? A. Mr. Saul. 

Q. Did he take you to the train, or meet you? A. I 
can’t say; I don’t know. I don’t remember about that. 
That was a short trip and I do not remember all of the 
details in connection with it. 

Q. Did you hear from him while you were in Phila¬ 
delphia? A. Yes, I received letters, telephone calls. 

Q. Now, upon your return from Philadelphia to 
Washington after these plans were made, what if any¬ 
thing, did Mr. Saul say to you with regard to his or¬ 
ganizing his business affairs so as to permit him to 
leave the city of Washington promptly? A. Well, he 
told me that he was going to make arrangements to do 
it while I was awav. 

The Court: Let me ask vou. You went over to 
Philadelphia, you say, to be there until the divorce 
hearing came up. Was Gardner still living in the P 
Street apartment at that time, at the time you went to 
Philadelphia at the Adelphia Hotel? 

The Witness. No, your Honor. I believe that Mr. 
Gardner, if he had not left before that divorce com¬ 
plaint was sent to me by Mr. "Rutherford, he certainly 
left— 

The Court. Afterwards ? 

The Witness. Yes, sir. 
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The Court. 'When you came back from Philadelphia 
you went back to the P Street place, didn’t you? 

The Witness. I went back to the P Street place. 

The Court. But, that was after the bill of complaint 
had been sent back? 

The Witness. Yes; Yes. I went back there and 
waited for the other. 

The Court. What did you mean by saying that you 
went to Philadelphia in connection with this divorce? 

The Witness. Well, I was a little bit nervous and 
Mr. Saul thought that maybe a few days away from 
Washington might help me a little bit. I was a little 
bit nervous; it was just a little short trip. 

Bv Mr. Bress: 

•> 

Q. Was this trip in any wise connected with the Ten¬ 
nessee divorce? A. No. 

The Court. I had the impression it was. 

Bv Mr. Bress: 

Q. Purely a pleasure trip ? A. Purely a pleasure trip 
just to rest a few days. Now, 1 remember that, that 
after 1 had received the bill of complaint there Mr. 
Gardner was not at the P Street house. 

Q. And, you were awaiting word from Rutherford? 
A. I was awaiting word from Rutherford; yes. 

Q. Now, my last question I think was with respect to 
your discussions with Mi-. Saul here in Washington 
prior to your going to Tennessee for the hearing with 
respect to what he was doing with regard to clearing 
up his personal affairs here. A. Yes. 

Q. What was the nature of his discussion with you 
about that? A. Well he told me he was going to close 
up his affairs here and I think that he wrote me down 
in Tennessee, and he stated in that letter that he had 
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just about closed up his affairs. He talked about the 
amount of money he had before we left. He was clos¬ 
ing- up matters, all of his affairs in connection with 
leaving. 

Q. With what company was he connected 1 ? A. I 
think the C. H. Small Company. 

Q. Did he write you letters, and did he discuss with 

vou the amount of monev he had on hand? A. He did. 
* * 

Q. And those appear in some of the letters in evi¬ 
dence? A. Yes, they do. 

Q. Some mention has been made about this engage¬ 
ment ring. Will you tell us something about that, 
whether or not he gave vou a ring? A. He did give me 
a ring. He gave me an engagement ring before I went 
to Tennessee. 

Q. The first or the second time? A. I think— 

Q. If you remember. A. I am not sure, but I think 
it was the second time. I am not sure about that. 

Q. And, was this engagement ring a new ring or one 
that had been made over? A. Well, I had a dinner ring 
and the ring Mr. Gardner had given me that Mr. Saul 
objected to my wearing, naturally, a ring that another 
man had given me, and he suggested that he take those 
rings, that you could get more for them, if you were 
buying a new ring, and just let him turn in those rings. 

Q. Is there anv truth in the statement vou told him 
vou had this ring and vou wanted him to have, or to trv 
to get you a new engagement ring? A. No. 

Q. Was it his suggestion? A. It was my engagement 
ring. I mean it was a very little bit of a thing. My 
other engagement ring was quite a nice ring, which Mr. 
Saul gave to me. 

Q. Did Mr. Saul discuss with you, prior to your first 
trip to Tennessee what if anything would be your dis- 
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position or willingness to become a Catholic if it could 
be arranged? A. Yes, he did. 

Q. And, what did you reply to that ? A. Why, that I 
would do everything that I could. 

Q. And, just to break in, out of order, did you attend 
or go to the Catholic church with him? A. Yes, I at¬ 
tended the Catholic Church every Sunday regularly for 
five vears. 

Q. In the United States and Canada? A. I did not 
go—I went some the first year in Canada. I did not 
go the second year regularly, the second year I was in 
Canada, to the Catholic Church. I went some the first 
vear. 

Q. Well, we will come to that more in detail later. 

Novr, when you left the District of Columbia on the 
occasion of your second visit to Tennessee for the pur¬ 
pose of this hearing, did you take your personal be¬ 
longings and clothing with you? A. The first time? 

Q. The second time? A. I did: I took everything I 
had in Washington. 

Q. Were the arrangements which you had made with 
Mr. Saul with regard to meeting definite? A. Thev 

C C w 

were; vcs. 

Q. Was the place of meeting Wheeling, West Vir¬ 
ginia, agreed upon prior to your going? A. I am not 
certain whether Wheeling was agreed upon or not, but 
it was some place we were to meet, and I do not know 
whether -we had arrangements before I left as to 
Wheeling or whether Mr. Saul decided upon that after¬ 
ward and wrote mo. I do not know, but he did sav 
that we would meet somewhere after I obtained my 
divorce. 

Q. When you went to Tennessee on the second occa¬ 
sion, vou returned to see Mr. Rutherford, did vou not? 
A. I did. 
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Q. And, your case was beard in court, was it not? A. 
No, I do not believe that the hearing was in court. 

Q. Well, did you provide the testimony in your be¬ 
half, and did you get a decree while down there? A. 
I did. 

Mr. Wilkes: Do I understand the answer to be yes 
as to both, that she did get a decree, and give testi- 
monv ? 

By Mr. Bress: 

Q. You did give testimony down there and you did 
get the decree? A. I did. 

Q. Now, what day of the week, if you can recall, was 
it that you got your decree? A. I cannot remember 
that. 

Q. Well, how long after you got your decree, if you 
recall, was it that you met Mr. Saul? A. Well, it was 
not more than one or two days, I do not believe. 

Q. Well, as a result of your communications by some 
means of communication, you arranged to meet him in 
Wheeling, I understood you to say? A. Yes. 

Q. Now, when you met him in Wheeling, how did 
you get there ? A. I came by train. 

Q. Do you know how he got there? A. By automo¬ 
bile. 

Q. And, how did you all proceed from that point? 
A. By automobile. 

Q. And where did you go from there? A. We went 
to San Francisco. 

The Court. You got married? 

The Witness: We went to Richmond, Indiana. I 
beg your pardon. 
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By Mr. Bress: 

Q. And at Richmond, Indiana, you obtained a mar¬ 
riage license ? A. Yes. 

The Court. And in that application for a marriage 
license, you told them that you lived in Richmond, In¬ 
diana, too, didn’t you? 

The Witness. I believe Mr. Saul, your Honor, stated 
that he was from Washington, D. C., and he told me to 
say—then I was from Tennessee—but, I put Richmond, 
Indiana in, I believe, at Mr. Saul’s suggestion. 

The Court. Well, you put it in just the same? 

The Witness. I did. 

The Court. And it is on the application sheet, that 
you are from Richmond, Indiana. 

The Witness. Yes. 

Mr. Bress. I would like to have that marriage appli¬ 
cation. 

Mr. Wilkes. My recollection is, your Honor, that he 
said he was from Washington, D. C., and Mrs. Saul 
said she was from Richmond. 

The Court. That is so. I thought she said that. Let 
us see what he said. 

Mr. Bress. Does your Honor want to look at this? 

The Court. Yes. He says, Washington. 

Why did you want to say Richmond ? It did not 
make any difference whether you were from Indiana. 
You were both of age. You did not have to say that 
you resided there. 

The Witness. I believe the clerk of the court said 
something to Mr. Saul. I am not sure about which one 
of us, would have to be from Indiana. I don’t know. 

By Mr. Bress: 

Q. The ans-wers you gave in that application for a 
marriage license at that time, were they made in the 
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presence of Mr. Saul? A. They were; yes. 

Q. And these answers to each of the 23 questions on 
each application for marriage license were not filled in 
by either you or Mr. Saul? A. I believe I answered 
them here and signed it. 

Q. I show you this copy of application for marriage 
license. A. That is not in my handwriting. This is my 
signature and this is Mr. Saul’s signature. That is 
not my handwriting. 

Q. Does that refresh your recollection as to whether 
or not the clerk in the marriage license bureau did ask 
you the questions, both of you, in each other’s pres¬ 
ence, and wrote down the answers as they were made ? 
A. Yes, that is true. 

Q. And any answers that were made by you with re¬ 
spect to residence in Indiana—do you have any inde¬ 
pendent recollection as to whether or not you had any 
discussion about that with Mr. Saul? A. Yes, Mr. Saul 
told me to put in Richmond, Indiana. I do not know 
why, but I know he told me to do that and I did. 

The Court. I thought that you said that the clerk 
said that you would have to put in Richmond. 

The Witness. I am not sure. I know that Mr. Saul 
had discussed it. Mr. Saul talked with the clerk of the 
court. I kinda stayed in the back. 

The Court. Well, was it the purpose to keep the 
people in Tennessee from knowing that you were get¬ 
ting married again? 

The Witness. No; there was not any reason why I 
should keep my marriage a secret from anyone. 

The Court. There was no reason, if you were a resi¬ 
dent of Tennessee, why you should not have said so, 
was there? 

The Witness. No, there was no reason to my knowl¬ 
edge other than Mr. Saul told me to put in Richmond, 
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Indiana, and he had had some conversation with the 
clerk of the court. 

The Court. You say he told you? 

The Witness. Yes, he told me to put in Richmond, 
Indiana. 

By Mr. Bress: 

Q. Do you have any independent recollection of your 
reading the answers written down by the clerk of the 
court, or did you just sign your name to it after he had 
filled in the application and handed it to you for you 
to put your name on it? A. I think that the clerk asked 
me the questions. I am not sure. 

Q. Well, who went in there to inquire about obtain¬ 
ing the marriage license? A. Mr. Saul. 

Q. Now, do you recall whether or not you went in 
together when he first went in, or whether he went in 
separate from you? A. I believe that I was left in the 
car and he went into inquire and then came back. It 
comes back to me now,—it has been a long time ago, 
seven years—it has been a long time ago. We had 
tried to get married in Ohio, I believe, and we could 
not be married there for some reason or other. I do 
not know what it was, because three days had to elapse. 

The Court. Neither of you were a resident of the 
State? 

The Witness. Three days had to elapse, or some¬ 
thing of the kind. There was some reason. Mr. Saul 
went in and he came back and said that we could not 
be married in Ohio and then we went to Indiana, and 
he went into find out about it. I recall now. I did not 
at first. He went into the court house at Richmond 
while I remained in the car outside and then he came 
back and told me to come in with him and at that time 
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he told me to put down my residence as Richmond, 
Indiana. 

Those questions, I am sure now, are not in my hand¬ 
writing. 

The Court. When did you get there, was that in the 
morning or the afternoon? 

The Witness. In the afternoon. 

The Court. Yes. You did not get from Richmond, 
Indiana, from Wheeling, that day, that same day. 

The Witness. No, we did not. 

The Court. It was the next day? 

The Witness. The next day, yes, your Honor. 

By Mr. Bress: 

Q. In driving to Richmond, you had stopped over 
night in Ohio to inquire there? A. We had inquired 
in Ohio. 

The Court. At Springfield? 

The Witness. I am not sure. I believe it was. 

By Mr. Bress: 

Q. Is it your recollection now, Mrs. Saul, that the 
questions were asked you by the clerk of the court and 
oral answers \vere made by you? You did not write 
these answers ? A. I did not write those answers; no. 

Q. No, you answer the question here: 

“Is this her first marriage. No. 

“If not, how often has she been married. 

“Twice. 

“Question 20. If not, has such prior marriage or 
marriages been dissolved. Yes. 

“21. If so, how and when? 

“Divorced, 1917 and 1927/’ 

Those answers were made to the clerk of the court 
in Mr. Saul’s presence? 
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A. They were. 

Q. Was there any discussion between you and Mr. 
Saul at that time with respect to your prior marriage 
to Mr. Jones ? A. He told me not to put that marriage 
down. He says, “Why put that down?” 

Q. I think you have already testified to this, but was 
there any expression in his mind or from his conduct 
or statements at the time of this statement vou had 
been previously married twice and twice divorced ? A. 
No; he knew it. 

Q. And, did he know that before you left the city of 
Washington? A. Yes. 

The Court. What was he doing with that little 
memoranda about Jones compensation number, and his 
Army number? 

The Witness. Well, your Honor, he had looked that 
up when we were talking about getting annulment. 

The Court. That was before you went to Tennessee '! 

The Witness. It was before; yes. I went down 
home, down to Tennessee, the first time, and I gave 
him that information, and he went to the War Depart¬ 
ment, or to the Veterans Bureau, or some place, and 
got this information about Mr. Jones, to see whether 
or not he was alive, and all about that so that he would 
have that when he went to see the priest about having 
the annulment in the church. And, he gave me this out 
of liis little notebook. It was only one little slip. 

The Court. You had divorced Jones at the time, 
before he went to War in Tennessee in 1917? 

The Witness. Yes. 

The Court. And, you had had no contact with Jones ? 

The Witness. I had never seen him. 

The Court. You did not know whether he was alive 
or dead. 
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The Witness. I did not. 

The Court. You did not give him that at Richmond? 

The Witness. No, I did not. Now, I recall it. I 
know that I did not. I know that I did not. I do not 
know what happened to him, your Honor, whether he 
was dead or alive. I do not remember all of those 
things, all of the details. It has been a long time ago, 
and I can not remember every little detail. 

By Mr. Bress: 

Q. Your recollection is definite as to whether or not 
you discussed with Mr. Saul, the inquiry from the 
Veterans Bureau concerning Mr. Jones, and that was 
before your marriage to him? 

Mr. Wilkes. To Mr. Saul. 

By Mr. Bress: 

Q. Yes, you discussed that with Mr. Saul? A. Yes. 

Q. And your discussion was before your marriage 
to him ? A. Yes. 

Q. Now, after your marriage in Richmond, Indiana, 
did you then continue on this automobile trip West? 
A. We did. 

Q. And you ultimately arrived at San Francisco? 
A. Yes. 

Q. What arrangements, if any, were made by you 
all there with respect to living accommodations? A. 
Well, we went to a hotel and stayed there a few days 
and then we went to an apartment hotel where people 
lived permanently in San Francisco and we remained 
there quite a while, and then—no, we went to a little 
apartment before we went to the apartment hotel. We 
were in a little apartment, and we were very uncom¬ 
fortable, and then we moved from there then, went to 
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the Court Hotel, and from this apartment to the Court 
Hotel, apartment hotel, where permanent guests lived 
and we took this apartment. 

Q. Now, when you arrived in San Francisco, with 
respect to the time when you got married, how long 
did it take you from Richmond, Indiana, to San Fran¬ 
cisco? A. Oh, I think it took us two or three weeks. 
Q. You were driving leisurely? A. We did. 

Q. You made a honeymoon out of it? A. Yes, we 
did. 

***#••*** 
Page 474 (P. A. 161) 

Q. Well, you got married about the first of July, 
1927, and in two or three weeks you reached San Fran¬ 
cisco. That would be about the end of July, or the first 
of August, 1927. How long did you and Mr. Saul live 
in San Francisco? A. We lived there a year and a 
half or two years. 

#*##••*## 
Page 474 to page 475 (P. A. 161) 

Q. Well, from August, 1927, if you lived there until 
about November of some year, is it your recollec¬ 
tion that vou lived in San Francisco closer to a vear 

V *> 

and a half or two years and a half? A. I guess closer 
to a year and a half. 

Q. And then you returned to the District of Co¬ 
lumbia in November, of 1928? A. 1 imagine so. I 
could not be positive about that. To the best of my 
recollection. 

###**•### 
Page 476 to page 477 (P. A. 161) 

Q. Now, when you came to Washington Thanksgiv¬ 
ing of either 1928 or 1929, had Mr. Saul made any 
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arrangements, to your knowledge, before leaving San 
Francisco, with respect to obtaining any employment 
here? A. His father came out on a visit and then he 
discussed with his father that he would like to come 
back to Washington. That was after he had resigned. 
But, 1 think it was after he had resigned from the 
Bank of Italy, and, I do not know whether he had told 
his father that he had resigned. He may have. I do 
not know. And his father told him to come on back to 
Washington, and he would try to get him located here 
in business. 

*####*### 

Page 477 to page 479 (P. A. 161) 

Q. And, Mr. Saul, as a result of his conversation with 
his father, after his father left, told you that he was 
going to come back to Washington? A. Yes. 

Q. Then you returned to the city of Washington 
and took up your residence temporarily here at the 
beginning? A. Yes, we did. 

Q. What were Mr. Saul’s earnings in San Francisco 
at this bank? A. $125 a month, I believe, or some¬ 
where around that. 

Q. Did you and Mr. Saul have any financial difficul¬ 
ties in San Francisco? A. Well, we had used up about 
all the money he had on the trip out to San Francisco, 
and he did not have a great deal, I don’t think, and he 
was given some money from a special account, what 
he called a special account—I do not know what it 
was—with the B. F. Saul Company, and that is really 
—and, he did not have work—and that was, to my 
knowledge, all the money that he had, was the $150 a 
month. 
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Q. And that $150 a month, was that ample to keep 
you and him in the standard of living you were ac¬ 
customed to ? A. Hardly; I guess we could have gotten 
along on it. 

Q. What discussion, if any, did you have with Mr. 
Saul with respect to obtaining money from Mr. Gard¬ 
ner while you were living in California? A. Well, we 
did not have a great deal of money, and Mr. Saul sug¬ 
gested that I write to Mr. Gardner and ask him if he 
would not help us out. 

The Court. Saul suggested that? 

The Witness. Yes, he did. 

By Mr. Bress: 

Q. And accordingly did you communicate with Mr. 
Gardner? A. Yes, I did. 

Q. And was Mr. Saul aware of that fact ? A. Oh, yes; 
he read the letter. 

Q. And Mr. Saul knew that you had received money 
from Mr. Gardner? A. Yes. 

Q. How much did Mr. Gardner send you at that time. 
A. $100 a month for eleven or twelve months. 

The Court. How did he send it? 

The Witness. He sent it by check; there was nothing 
written; just enclosed a check to my address. 

By Mr. Bress: 

Q. And what did you use that money for? A. It 
was, I believe at that time, we had a joint bank account 
—I am not certain of that, but I believe that is correct, 
that we had a joint bank account, and the money was 
used for things as we needed them, clothes and other 
things. 

Q. Was this $100 per month received and used with 
the knowledge of Mr. Saul? A. It was. 
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Q. Did Mr. Saul ever make any statement about any 
desire on his part to repay that? A. Yes, he told me 
that he intended to pay Mr. Gardner; to repay that, 
that he thought it was a very nice thing he did; that he 

considered it only as a loan. 
*>####**## 

Page 480 to page 481 (P. A. 161) 

Q. If you lived there for about two years from No¬ 
vember, 1928, you lived there until the fall of 19301 
A. Yes. 

Q. And does that refresh your recollection when you 
came to Washington, whether it was in 1928? A. 
Yes. That was the year; practically two years, I sup¬ 
pose, I would have to have been back here; I cannot 

remember the year; that has been a long time. 
*••######## 

Page 482 to page 484 (P. A. 161) 

Q. Apart from the uncomfortable feeling that you 
had as respects to these strained relations with his 
familv in Washington, did he make anv statement to 
you as to whether or not he felt any of that strange¬ 
ness regarding himself? A. Oh, yes he did. He was 
made most uncomfortable particularly bv Mr. Mont- 
gomery, by his uncle. His father was always decent 
to both of us. 

Q. Did you attend church with him in Washington? 
A. Yes, every Sunday. 

Q. Did you ever refuse at his request when he asked 
you to attend the Catholic Church with him? A. No, I 
never refused to go to church with him. 

Q. Now when—during this period of two years that 
you both lived in Washington, what was Mr. Saul’s oc¬ 
cupation, at that time? A. He went back with Mr. 
Small; he was with the C. H. Small Company. 
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Q. Financially were you all getting; along all right 
in Washington? A. Yes, we were. 

Q. And when you agreed to leave the city of Wash¬ 
ington as a result of these strained conditions what if 
any discussion did you have with Mr. Saul with re¬ 
spect to where you would go ? A. Well, he said that he 
thought one place was about as good as another, but 
that he liked New York, and that was where he had 
always wished that lie could go, and that was where he 
would like to go. 

Q. And did he then sever his relations with the Small 
Company? A. Yes, sir; he did. 

Q. And you moved to New York? A. We moved to 
New York. 

###**#♦## 

Page 484 to page 485 (P. A. 161) 

Q. How long did you live in New York with Mr. 
Saul? A. 1 should say a year and a half or two years 
there. 

Q. Just in order to fix definitely the question of time 
that you lived in New York: The baby was adopted 
on April 28, 1932? A. Yes. 

Q. How long prior to that time was it that you left 
the city of New York? A. I believe we left there the 
end of April or March. 

Q. The end of April or— A. (Interposing) Or 
March. 

Q. The adoption was the latter part of April. You 
mean in February? A. February or March, I mean. 

Q. February or March, 1932? A. Yes, that is it. 

Q. Then you lived in New York from the fall of 1930 
until February or March of 1932? A. To the best of 
my recollection, yes. 

*##*•##*• 
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Page 485 to page 486 (P. A. 161) 

Q. Now wliat did you do in New York with respect 
to any occupation, or in the matter of education or 
otherwise? A. I went to art school. 

Q. Now what if anything did Mr. Saul do in New 
York with respect to the same thing? A. Well, he 
went to Fordham University Law School. 
*#######» 

Page 487 (P. A. 161) 

Q. How long did your sister stay in New York with 
you on that occasion? A. I think around two weeks. 

Q. Now, Mrs. Saul, what if any conversation did you 
have with Mr. Saul prior to Christmas, 1931, with re¬ 
spect to a desire to have a child adopted legally? A. 
Well, we talked it over in the fall. We both wanted 
a child very badly. We talked it over in the fall and 
we agreed then to adopt a baby, and we both agreed 
that it should be secret for the child’s sake. And then 
we talked over how we were going to keep it secret so 
that his family and friends living in Washington, or 
coming to New York, would not know but what it was 
mv own child, and we discussed that because we wanted 
everyone to think that it was. 

Q. At the time that this adoption had been agreed 
on, or the idea had been agreed upon, was the matter 
one of mutual agreement between you and Mr. Saul? 
A. It was. 

#**•##*#• 

Page 492 (P. A. 161) 

Q. Prior to- the occasion in reference to the Christ¬ 
mas in 1931 when your sister, Mrs. Sue Drouillard 
came to visit you, was she the first one that you told 
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or talked to that you had agreed upon the adoption of 
a child? A. Yes, sir; she was the only person that we 
had told. 

Q. The only person? A. Yes. 

Q. From the time that you and Mr. Saul discussed 
with Mrs. Drouillard that matter up to the time of the 
actual adoption in April, 1932, had either you or Mr. 
Saul told anvone, or made anv statement to anyone 
else, any friends or relatives that you were going to 
adopt a child and not have a child? A. No; we told 
everyone that I was going to have a child. 
*##*##*## 

Page 493 to page 494 (P. A. 161) 

The Court. Did you discuss the question of having 
a baby rather than adopting one? 

The Witness. Unfortunately we had not been able 
to have one. 

The Court. What is that? 

The Witness. We had not been able to have a child. 

Bv Mr. Bress: 

* 

Q. During the course of your conversation regard- 
ling the proposal to adopt the child did Mr. Saul make 
any statement as to any specifications of the child that 
he wanted to adopt; the kind of a child? A. Yes, he 
wanted a boy, and so forth. 

Q. What do you mean by “and so forth”? What 
did he sav? A. Well, he wanted a blue eved bov, a 
blond. 

#*•##**«• 
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By Mr. Bress: 

Q. The baby boy is a blond, is he? A. He is. I did 
not know that he was going to be a blond at the time. 

The Court. How old was he when you adopted him? 

The Witness. I think he was, oh, less than a week. 

The Court. Less than a week. 

The Witness. Yes. 

*##*####* 

Page 495 to page 496 (P. A. 161) 

Q. And you arrived in Detroit in early February or 
March? A. Yes, somewhere around there. 

Q. Of 1932? A. Somewhere around that time. 

Q. And when you went to Detroit what did you and 
Mr. Saul do with respect to getting any place for a 
residence? A. Well, we first, we stopped the first few 
days at the Statler Hotel and from there we went to 
an apartment house, on the Grand Boulevard— I can’t 
just now recall the name of that apartment. 

Q. And you lived in the city of Detroit until the 
adoption was effected? A. Yes. 

Q. And the adoption was effected on April 23, 1932? 
A. Yes. 

Q. Did you or Mr. Saul have any communication 
with any lawyers in the city of Detroit with respect 
to making the adoption legal? A. Yes, Mr. Butzell. 

Q. Mr. Butzell? A. Yes. 

Q. And who retained them as lawyers? A. Mr. 
Saul. 

Q. Did you ever know them before? A. No. 

Q. Did Mr. Saul on any occasion go to interview the 
lawyers alone? A. Yes, he did. 



166 


Page 500 (P. A. 161) 

Q. And thereafter? A. We went to Canada. 

Q. And how long after that, the taking of the baby— 
A. (Continuing) It might have been a month—I do not 
know; it w’as something like that. 

********* 

Page 501 (P. A. 161) 

By Mr. Bress: 

Q. And did you make an inspection of this home in 
Riverside, Ontario? A. Yes, we did. We probably— 
I really think we were at the Park Side longer than I 
stated before; probably a month or so, because we 
looked around in Canada for a house. I think for 
quite a long while, for two weeks or so. 

Q. And you finally agreed on this site in Riverside? 
A. We finally agreed on this place in Riverside. 

Q. Was that house rented or bought? A. It was 
bought. 

Q. And when did you move into that house ? A. Oh, 
we moved into it around the end of May or the first of 
June, 1932, I guess. 

Q. May or June of 1932? A. Yes. 

Q. So that the child was then about two months old? 
A. Yes, about two months old. 
********* 

Page 502 (P. A. 161) 

Q. Was this house you took in the suburbs, or on a 
street? A. Well, it was only about six miles from De¬ 
troit ; there were other houses in that block, yes. 

The Court. Six miles from Detroit? 

The Witness. Riverside is, yes. 
********* 
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Page 565 to page 567 (P. A. 161) 

Q. Very well. With respect to the trip to Tennes¬ 
see in April, of 1927, Mr. Saul was asked here when 
he communicated with vou and he said that most of 
his communications were by telephone, and this ques¬ 
tion was asked, as to those communications: 

“What did she say to you at that time with respect 
to securing a divorce? A. She said that she had ar¬ 
ranged—she had secured a lawyer in Tennessee and 
arrangements were being made to secure her divorce.” 

My question to you now is with respect to that, was 
that stated to him following your visit, on the tele¬ 
phone, or were those arrangements made prior to your 
going down to Tennessee? A. I made two trips to 
Tennessee and I am a little confused. I don’t just 
understand. 

Q. Let me ask you this question again. Mr. Saul 
stated in his direct examination that in the course of 
telephone conversations during your trip to Tennessee, 
in April, the first trip, 1927, that you told him in the 
course of one of those conversations that you had ar¬ 
ranged with a lawyer and that you had secured a law¬ 
yer in Tennessee and arrangements were being made 
to secure a divorce. 

Now, my question now is, is that true as to advising 
him about it on the telephone alone or had you dis¬ 
cussed that with him prior to your going to Tennessee? 
A. The first trip? 

Q. Yes. A. 1 had discussed that with Mr. Saul. I 
discussed that with him while 1 was down there, be¬ 
cause I went down to see whether I could get an an¬ 
nulment or not. 

Q. Had you discussed Mr. Rutherford with him be¬ 
fore you went to Tennessee? A. Oh, yes; yes, I had. 
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Q. And when you went there in April—I think you 
have already testified as to this. A. Yes. 

Q. That you had discussed with him the arrange¬ 
ment of going down there and trying to get an annul¬ 
ment, and if not a divorce? A. Trying to get a di¬ 
vorce; yes. 

Q. Now, without fixing the time in this question, Mr. 
Saul was asked this question and he gave this answer: 

“Q. Now what conversation, if any, did you and Mrs. 
Saul have with respect to how many times Mrs. Saul 
had returned to Tennessee after leaving there in 
1919?” 

And, Mr. Saul answered that question as follows: 

“A. She told me that she had never been back, that 
she did not want to go back.” 

Is that true? 

A. No, I never told Mr. Saul that. 

The Court. Well, you had not, as a matter of fact, 
been back to Tennessee except on these occasions when 
you went to see about the divorce, had you? 

The Witness. Oh, yes, I had. I had been to see my 
father. My father did not die until 1930 and I went 
back every year. 

The Court. You went back to see him? 

The Witness. Yes, until the time I married Mr. 
Saul. 

The Court. That was about once or twice a year? 

The Witness. Two or three times a year, as often 
as I could. If I were employed, maybe once a year, 
when I was employed, or all I had was my summer 
vacation and I could only go then, and then I would 
get some time at Christmas time. I always went to 
see him. I always went when I could get the time. 

The Court. That was when you were married to 
Gardner ? 
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The Witness. That was when I was married to Mr. 
Gardner, vour Honor. 

The Court. But, Gardner never went back with you 
on those visits ? 

The Witness. No, he did not, your Honor. 
*•#*#**«• 

Page 618 to page 620 (P. A. 161) 

Q. And when you went to the other apartment you 
had reached this agreement and you had separate 
beds ? A. Yes. 

Q. I think you said you had a couch, or a cot. A. We 
had a couch. 

Q. A couch. A. And had a davenport. 

Q. And that arrangement continued as long as you 
remained at the St. Mihiel, and while you were living 
at 1715 P Street; is that correct? A. W r e did not live 
as man and wife there. 

Q. I say, after you reached this agreement you never 
again resumed marital relations as man and wife? A. 
Not from the time we moved in the second apartment 
until Mr. Saul and I were married. 

Q. And when you moved from the St. Mihiel Apart¬ 
ment, still going on under that arrangement, you dis¬ 
posed of the couch or the cot? A. We disposed of the 
couch. 

Q. And got a double bed? A. Got a double bed. We 
had a davenport, and that furniture at the time. 

Q. Was there any reason why you got a double bed? 
A. Well, we had a bed room; to be more comfortable. 

Q. But you did not intend to occupy it, did you? A. 
No, we did not. 

Q. And how many times did friends come up to visit 
you and stay over night? A. Oh, Mrs. Pace came up, I 
think, while I was there. 



Q. Was anyone else with her? A. No; there was no 
one else with her. She stayed, 1 think, two or three 
w^eeks at a time; she never left before two weeks, I 
know, and she stayed with me. 

Q. And no other person came there to visit you? A. 
No. 

Q. Or stayed with you? A. Not at that time. 

Q. And on the occasion of these visits you and your 
guest would occupy one room and Mr. Gardner the 
other? A. That all depends; sometimes we occupied 
the bed room and on that occasion he would occupy the 
davenport in the living room. 

Q. But you never slept with him after you made that 
arrangement? A. No. 

Q. Now then—this davenport that you mentioned; 
that w’as at the St. Mihiel? A. Yes. 

Q. Just before moving? A. Yes. 

Q. Where did you purchase that? A. I believe we 
purchased that at the time we purchased that furni¬ 
ture in the Girard Street— 

Q. The question was where did you purchase it; 
what store? A. We didn’t. 

Mr. Bress. She is trving to tell vou. 

The Witness. I am trying to tell you we purchased 
it when we had to buy the furniture in order to get the 
apartment on Girard Street. 

By Mr. Quinn. 

Q. Who did you buy it from? A. I do not recall 
their names; there were two girls. 

Q. You did not know their names at all ? A. No. 
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Page 620 to page 621 (P. A. 162) 

Q. Now then after you and Mr. Gardner reached 
this mutual agreement to live in the manner you have 
described, he paid the rent, telephone bill, and what 
else? A. He paid for the telephone, light, and rent. 

Q. Anything else? A. Gas; the stove was connected 
at that time. 

Q. And was that all? A. Well, all that I know. 

Q. Did he ever buy you any food? A. Never bought 

me anv. 

* 

Q. He did not eat in the apartment himself, did he? 
A. No; neither of us did with the exception that I usu¬ 
ally fixed my breakfast. 

Q. How much rent did he pay at the St. Mihiel 
Apartment? A. I do not know. 

Q. Can you tell us whether it was $40 or $50 a 
month? A. No. 

Q. You do not know what the rent at the P Street 
address was? A. I believe, although I am not certain 
about it, that it was around $60. 

Q. You believe it was around $60. A. Yes. 
*#***###• 

Page 622 to page 623 (P. A. 162) 

Q. When you had this mutual agreement— A. To 
buv mv food—I bought that. 

Q. When you had reached this mutual agreement 
that you would live as brother and sister, was that in 
the agreement that he was to pay the rent, telephone, 
gas, electricity? A. No. 

Q. Did you take that up with him at the time? A. No. 

Q. You did not? A. No; that was not in the agree¬ 
ment. 

Q. It was not? A. No. 

Q. You were working at that time ? A. I do not know 
whether I was or not. 


Q. But you do recall that after reaching that agree¬ 
ment he did refuse to give you some additional money 
for yourself? A. I asked for it and he refused. 

Q. And he refused? A. Yes. 

• *****•*• 

Page 624 to page 629 (P. A. 163) 

The Court. How did he send it? 

The Witness. He sent it by check. 

The Court. How did he know you got it? 

The Witness. I wrote—the first time I requested it 
and he didn’t write anything. 

The Court. What caused him to stop after that; did 
you tell him you had enough money and he stopped? 

The Witness. I asked him to send monev for a 
certain length of time, for a year, or until we got on 
our feet, and he did send a check, in an envelope with¬ 
out any word. I believe it was by check—yes, it was, 
and there wasn’t a word with that check in the en¬ 
velope. 

The Court. It was a check? 

The Witness. Yes. 

The Court. Did Saul see the check? 

The Witness. Yes. 

The Court. Did he endorse it? 

The Witness. He endorsed and deposited them, or 
cashed them, I do not know which right now. 

By Mr. Quinn. 

Q. And was it in checks or money orders that he 
sent it? A. It was checks, I believe. 

Q. And that lasted for exactly 12 months? A. Well, 
eleven or twelve months, I do not know exactly how 
long. 

Q. How much did the divorce suit cost you, the di¬ 
vorce from Mr. Gardner? A. I believe that cost me— 



it was over $100; the attorney’s fees. I do not know— 
I do not know whether you have reference to my train 
fare ant? expenses going there, or just the attorney’s 
foes. What do vou refer to? 

Q. Well, let us take them up separately. What was 
the attorney’s fee? A. The attorney’s fees, I am sure, 
was over $100; it was $100 or over. 

Q. Was that paid to Rutherford when you went 
down in April? A. A part there; a part of it was. 

Q. How much was paid? A. 1 am not certain; I be¬ 
lieve half of it, anyway. 

Q. And the balance was paid when you went down 
there in June right before you got the decree? A. No; 
I do not know whether it was or not. 

Q. Well, do you know whether it was paid before you 
got the decree or at the time? A. 1 believe it was paid 
after I got the decree. 

Q. By whom? A. Naturally it was paid by Mr. Saul; 
I was his wife then. 

Q. I do not want “naturally”, Mrs. Saul. You know 
by whom it was paid, don’t you? A. I can’t be posi¬ 
tive; I know Mr. Saul quite possibly did; I do not know 
that I wasn’t work. 

Q. You mean after you and he were married he paid 
Mr. Rutherford ? A. The first was paid to Mr. Ruther¬ 
ford—I either paid that with Mr. Saul’s money, or 
whether 1 paid it with a check, gave a check to Mr. 
Rurtherford, I can not recall. 

Q. Was it a check? A. It possibly was a check, for 
Mr. Rutherford was bringing the suit down in Tennes¬ 
see, and I did not take the money down to him; I might 
have given him some money. 

Q. Why did you send a check down there when you 
were down there? A. T don’t know how it was. 
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Q. You were down there, on your first visit— A. 
(Interposing) I paid him when I w r as there, went 
there the first time. 

Q. And was that to take care of all of the fee of Mr. 
Rutherford? A. I was in California, Mr. Quinn, but it 
was after my marriage to Mr. Saul. 

Q. But you went to Tennessee to get your divorce? 
A. Yes, I was. 

Q. And wasn’t there any provision to take down 
money from Washington to pay his fees? A. That part 
of the money might have been, instead of—I am not 
certain just how that was paid. I paid him some cash, 
and whether that was in April or whether it was the 
last time I went down there I just can’t remember. It 
■was on one of those occasions that I paid some of that 
in cash. 

Q. But your recollection is now that there was about 
$100 paid to Mr. Rutherford as attorney’s fee? A. 
That was not all; 1 do not know—I know it was not less 
than $100. 

Q. And what was the cost of publication in connec¬ 
tion with the suit? A. The publication? 

Q. Publication of the papers for service on Mr. Gard¬ 
ner? A. Well, I presume that was— 

Q. You paid that, didn’t you? A. I must have given 
Mr. Rutherford the money to pay for it. 

Q. And did you give Mr. Rutherford money for court 
costs ? A. I must have. 

Q. How much w r as that? A. I do not know; I can’t 
recall. 

Q. Did you tell Mr. Saul when you came back from 
Tennessee the first time how much this divorce would 
cost? A. I imagine I did. 



Q. Not “I imagine”. You bad a prety good memory 
for other tilings. Now what is the fact? A. Mr. Quinn, 
I can not answer what I can’t remember. 

Q. You can’t say? A. I can’t say yes or no when I 
am not certain of it. 

Q. You testified here yesterday that when you went 
to Tennessee in April, of 1927, that Mr. Saul gave you 
your transportation money? A. He did give me the 
money. 

Q. And money for attorney’s fees? A. Yes. 

Q. Was that considerable money? A. It was consid¬ 
erable monev. 

Q. Now how much was it; do you know how much it 
was? A. I can’t tell vou how much it was. 

Q. Was it $500? A. Oh, no; no; no it wasn’t possibly 
over $150, or something of that sort; nothing like $500. 

Q. Can’t you recall anything of that amount? A. I 
can’t recall the exact amount. Mr. Saul was always 
giving me money; he was always giving me $20 every 
two or three days; always handed me money. 

Q. He gave you plenty to meet all your expenses, 
didn’t he? A. He gave me plenty to meet my expenses 
and go down there and stay during the time I was sup¬ 
posed to be there; but I recall now that I did not pay 
Mr. Rutherford all that he had asked for his fees. 
After Mr. Saul and I were married it was paid to him, 
so evidently I did not have enough money to pay my 
expenses to Nashville and plenty left to pay my way 
to meet Mr. Saul, and cover all my expenses, including 
attorney’s fees. I am just— 

Q. Did you tell Mr. Saul when you came back home 
from Tennessee the first time how much this divorce 
was going to cost? A. I imagine I did. 
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Q. Can’t you state whether you did or not? A. I 
can not state positively, no. 

#•#***#** 

Page 630 to 632 (P. A. 163). 

Q. And you told him that? A. Yes. 

Q. And did you— A. (Interposing) That I was up 
here, and my husband was, with the Government. 

Q. And did you discuss that with Mr. Saul before you 
got the divorce, and before you went down to see Mr. 
Rutherford? A. I discussed with Mr. Saul, when he 
sent me down home to get, to try to get the annulment, 
I discussed with him before I left the annulment, and 
I either, by letter or telephone or wire, I informed him 
that I had consulted with an attorney; and he knew 
where I was going and to what attorney I was going 
before I left Washington, and I consulted with him 
over the telephone, by wire and by letter, after I 
reached Nashville, that I had consulted with Mr. Ruth¬ 
erford and that I could not obtain an annulment from 
Mr. Gardner in the State of Tennessee but that I could 
get a divorce and he told me to go ahead and get a 
divorce. 

Q. Now, I want to know, did you tell Mr. Saul that 
you and Mr. Gardner were residents of Tennessee? A. 
I told Mr. Saul all the circumstances. 

Q. You told him— A. (interposing) I told Mr. Saul 
everything about myself from the time I was born. 

Q. Well, just let us find out whether you did or not. 
Did you tell Mr. Saul the circumstances of your birth 
in Tennessee; your marriage in Tennessee; of the 
fact that you never gave up your residence in Tennes¬ 
see but intended to retain it? A. I told Mr. Saul— 

Q. Did you tell him that? A. That I was bora in 
Tennessee; that I was married to Mr. Jones; that I 



was divorced from Mi’. Jones in Tennessee; that I went 
to school in Tennessee; that I married Mr. Jones and 
got a divorce in Tennessee; that I met Mr. Gardner in 
Tennessee and I was married to Mr. Gardner in Ten¬ 
nessee; that I remained there in Tennessee while he 
went to the war and when Mr. Gardner came back from 
the war that we lived in Tennessee and that we came to 
visit his brother here. I told him everything. 

Q. Now getting back to my question, Mrs. Gardner, 
did vou tell him that vou intended to retain vour resi- 

V % V 

deuce in Tennessee and that you had never given it 
up? A. Yes; I never have. 

Q. Did you tell him that Mr. Gardner, after coming 
to Tennessee, and while he was courting you and after 
he married you intended to make Tennessee his resi¬ 
dence and had never given it up? A. Yes. 

Q. You told him that? A. Yes. 

Q. And he understood that, did he? A. He under¬ 
stood everything and knew all about it. 

Q. And did you tell him that you told those facts to 
Mr. Rutherford and Mr. Rutherford told you that that 
would give Tennessee judisdiction to give you a di¬ 
vorce? A. I told Mr. Rutherford—I went into all the 
details. 

#####%### 

Page 633 to Page 634 (P. A. 163). 

Q. Now you also stated that from that time on, from 
April to June, until you went down to get your divorce 
in Tennessee, that Mr. Saul gave you considerable 
money, and enough to meet your needs? A. Yes; he 
gave me money. 

Q. Gave you money. Can you give us any idea how 
much money he gave you before you went down to 



Tennessee in June? A. No; I do not know how much. 

Q. Would it amount to $500? A. No; he never gave 
me that much at a time. Mr. Saul always gave me the 
money that I needed, according to the way that I had 
been used to living. I dressed better and I had nicer 
things than I had had before. 

Q. Did you save any of the money over and above 
what you needed, before you went to Tennessee? A. 
Oh, I spent it all. 

##*#**### 

Page 636 to 638 (P. A. 165). 

Q. Was that the only thing wrong with that divorce 
petition? A. So far as I know; so far as I can recall, 
ves. 

Q. Well, you read it over at that time? A. I read 
it over, 1 suppose. It was something which was sent 
to me, and at a time when Mr. Saul was anxious that I 
get back, and I was anxious to get back to Mr. Saul, 
and every day seemed like eternity. 

Q. Now let us see if you were very much worried at 
the time. A. I was very much in love with him and 1 
wanted to get back to him. 

Q. You say you were very much in love with Mr. 
Saul and you wanted to get back to him? A. I wanted 
to be with him. 

Q. And Mrs. Saul, this petition was made out and 
also executed when Mr. Saul was present? A. As to 
the bill of complaint, but any other papers down there 
that I recall— 

Q. I am speaking about this bill of complaint. A. 
That is right. 

Q. That is what I mean. A. He saw all that; Mr. 
Saul said not to pay any attention to it, that it was 
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insignificant, that it would not make any difference 
one way or the other. 

Q. That was the only mistake in the petition? A. 
Yes. 

Q. About this question of residence in Massachu¬ 
setts? A. So far as I know. 

Q. That was the only thing that you recall could 
have been a mistake at that time? A. Yes, so far as I 
recall. 

Q. Now, you were not in a hurry when you filed, 
consulted counsel in drawing up your answer to the 
bill of complaint in the suit that Mr. Saul filed against 
you? A. When did I draw up the answer? 

Q. When did you draw the answer? A. When did I 
draw my answer. 

Q. I will try to give you that. Your answer was 
filed on December 12, 1934, and prepared by Mr. New- 
mycr and Air. Bress. Do you remember you filed an 
answer to that? A. I am confused—I thought you 
had reference to something in Tennessee. 

Q. No; in this suit here? A. Yes. 
#####*##* 

Page 640 (P. A. 166). 

Q. Now, coming back to the allegations in the peti¬ 
tion of cruel and inhuman conduct, I ask you if this 
was or wasn’t true that you claimed that against your 
first husband ? A. I do not know, as I said before this 
morning, Mr. Quinn, I do not know what was in my 
bill of complaint against Mr. Jones; I do not know what 
it was. 

Q. You do not know what it was? A. No; I do not 
know about that. 
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Q. Do you know what was— A. (Continuing) I 
was very young; I do not recall anything—I was very 
young, and I do not know what ray father might have 
done. I have very little recollection of those papers. 
That has been 20 years, as I said before. 
####*#*## 

Page 655 (P. A. 166). 

By Mr. Quinn: 

Q. How much money did Mr. Saul give you before 
you went down to Tennessee in June? A. I believe I 
answered that. I do not know. He did not give me 
$500, and he did not give me $1,000. 

Q. Was it a couple of hundred ? A. I said it was 
$100, or $150; somewhere around that amount; I do 
not know. 

Q. 1 am speaking of June, not April. A. 1 don’t 
know, whether June or April. 

########«< 

Page 669 to 671 (P. A. 174). 

Q. And, when you moved into the second apartment 
in the St. Mihiel, you entered into this mutual agree¬ 
ment bv which vou and he were not to live together? 
A. Yes, after things had happened we agreed on that. 

Q. After you agreed to separate, you drifted apart 
and he found his interests and your interests were dif¬ 
ferent? A. That was not the real cause. After we 
had come to this agreement between us, we agreed to 
live separately. 

Q. You had agreed to live separately ? A. Yes. 

Q. And you testified yesterday that was a mutual 
understanding between the two of you? A. That was 
a mutual understanding, that we w’ould live separately; 
it was. 
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Q. And, do you consider that desertion? A. I con¬ 
sidered it desertion when Mr. Gardner would not per¬ 
mit me to have children, when he did that. 

Q. When did that happen? A. That happened be¬ 
fore Mr. Gardner and I, shortly before, Mr. Gardner 
and I decided to live in this manner, and he refused. 
I hate to go into those details, but he refused to let me 
have children, and lie did desert me. 

Q. Did Mr. Saul refuse to let you have children? A. 
No, Mr. Saul did not. 

Q. He did not? A. No. 

Q. And, can you tell us what were the causes when 
Mr. Gardner refused, after you and he had gone to the 
doctor and found out physically you both were all 
right ? A. I do not know what else there was. 

Q. But, after the time of your refusal to continue 
to live with him in Washington, didn’t you say that? 
A. Yes, I did. But that was not until after he refused. 

Now, let us see how that was. That takes me away 
back a Ion**' wavs. It was in 1919 that we both went to 

o *> 

the doctor’s and after that we lived together, and then 
after that I did become pregnant and Mr. Gardner 
would not let me go through with that, and I got to the 
point before we decided on going our separate ways 
that I wasn’t going to do anything about it and it was 
up to him, and he then refused to live with me. 

Q. He refused? A. Before he would take any pre¬ 
cautions himself. 

Q. You refused to live with him? A. And I refused, 
too, and so then we decided to go our separate ways. 

Q. What year was that? A. I do not know what 
year it was. That was prior to moving into the second 
apartment on Sixteenth Street. 

Q. That was prior to that? A. It was. 



182 


Q. And vou sav that vou were in a family wav? A. 
Yes. 

Q. But, you did not bear a child? A. I did not. 

Q. And, Mr. Gardner was to blame for all of that? 
A. He would not let me go through with it; no. 
#*#####** 


Page 840 to page 841 (P. A. 174) 

By Mr. Quinn: 

Q. Mrs. Saul, you said yesterday that Mr. Saul gave 
you considerable money when you went down to Ten¬ 
nessee the first time to see about this annulment and 
divorce; do you recall that? A. Yes, I do. 

Q. And that he drove you as far as Roanoke, Vir¬ 
ginia? A. Yes. 

Q. And that you spent the Saturday night at the 
hotel down there? A. Yes. 

Q. And the next day when Mr. Saul went back you 
went out and spent the night with some friends? A. 
Mr. Saul—I went to church with Mr. Saul on Sunday 
morning, and after church he drove me out to my 
friend’s house in Roanoke, and he stayed there for a 
while and talked with her and her children, and then 
he got in the car and told me he was driving back to 
Washington. 

*#••••*** 

Page 844 to page 856 (P. A. 174) 

By Mr. Quinn: 

Q. Now after you returned from Tennessee, Mrs. 
Saul, you and Mr. Saul never had any misunderstand¬ 
ing? A. No, not to my knowledge. 
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Q. And there never was any occasion when he indi¬ 
cated any desire to draw out of this engagement to 
you? A. No. 

Q. And not go through with the marriage arrange¬ 
ment, or the divorce and marry? A. No. 

Q. And there never was any occasion for you to 
complain of his attitude toward you or to express a 
fear that he was trying to draw T out of it? A. No; I 
do not recall anything of that nature. 

Q. And you said that you never at any time said any¬ 
thing to Mr. Saul that you would commit suicide if he 
did not go through -with it? A. No. 

Q. I am calling this part of your testimony to your 
attention— 

Mr. Bress. What page? 

Mr. Quinn. On page 451 of the transcript. 

“Q Now, during this period after you returned to 
the District of Columbia from Tennessee, how fre¬ 
quently did Mr. Saul come to see you? A. After my 
return from Tennessee the first time? 

“Q. Yes. A. He came to see me every day. 

“Q. And, did he continue to express his love and af¬ 
fection for you? A. He did. 

“A. Did you, at any time, make any statement to 
Mr. Saul with respect to threatening to commit suicide 
or anvthing of that character at all? A. No. 

“The Court. Who, Saul, Saul committing suicide? 

“Mr. Bress. No, with regard to her threatening to 
commit suicide. 

“The Court. Yes. 

“By Mr. Bress: 

“Q. Did you ever make any statement to Mr. Saul 
that it might be embarrassing if he did not marry you ? 
A. I did not. 
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“Q. Did you ever make any statement to him that 
there was any danger to your life if he did not fulfill 
his promise to marry you? A. 1 did not.” 

You testified to that? A. Yes, and that is true. 

Q. And you testify again to that today. And there 
never was any time up until the time you got the di¬ 
vorce from Mr. Gardner, there was never any occasion 
when you said anything about taking your life in the 
event he wouldn’t marry you ? 

Mr. Bress. I object to that. 

The Court. Did you ever say you could not live 
without him? 

The Witness. Yes; an endearing term; that I could 
not live without him. Never was a threat, vour Honor. 

Mr. Quinn. I show you this letter and envelope, and 
will ask the reporter to identify it by proper marking. 

(The letter and envelope referred to were marked 
“Plaintiff’s Exhibit 17-A and Plaintiff’s Exhibit 
17-B.”) 

By Mr. Quinn: 

Q. Is this your handwriting on Plaintiff’s Exhibit 
No. 17-A, the letter? A. Yes, that is my handwriting. 

Q. And is that your handwriting on the envelope, 
Plaintiff’s Exhibit 17-B; that is vour handwriting? A. 
Yes, that is my handwriting. 

Mr. Bress. Let her inspect that, if you will, Mr. 
Quinn. 

Mr. Quinn. Certainly. 

By Mr. Quinn: 

Q. Mrs. Saul, I ask you—I call your attention to 
language in this letter. 

The Court. What is the date of that letter ? 
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Mr. Quinn. That is dated July 5,1927. 

The Court. Two days before they were married? 

Mr. Quinn. Four days before they were married; 
this is the postmark of July 5th; four days before the 
divorce, and about seven days— 

The Court. They were married on the 7th ? 

Mr. Quinn. Married on the 17th? 

The Witness. On the 12th. 

Mr. Quinn. The 17th of July, divorced on the 9th. 

The Court. And this is July— 

Mr. Bress. Four days before the divorce. 

The Court. And that is from Nashville? 

Mr. Quinn. Yes, from Nashville, your Honor. 

By Mr. Quinn: 

Q. Now, the language is this: “Now please, dear, 
don’t let anything interfere with you as I can’t stand 
to be away from you, and I can’t live without you.” 
A. Ever. 

The Court. And I quoted the term on that. 

By Mr. Quinn: 

Q. Now, what did you have in mind might occur 
when vou said not to let anvthing interfere with him ? 
A. Well, as I recall, I had a telephone conversation 
with Mr. Saul and I believe he said that he would not 
be able to get away, that he was having some trouble 
getting his financial matters, or something of that kind 
straightened out, and I was very anxious in that re¬ 
mark, as I said, every day seemed a year to me, that I 
couldn’t wait until I was with him. I was very much 
in love, Mr. Quinn. 

Q. Wasn’t that intended to remind him of your 
threatened suicide? A. No; I never made any threat 
to him that I would commit suicide. 
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Q. After you learned— A. That I would commit 
suicide ? 

Q. Yes. Now, I show you this letter which the sten¬ 
ographer has marked “Plaintiff’s Exhibit 18-A,” and 
the envelope, “18-B”, and ask you if that is in your 
handwriting? A. That is in my handwriting, the en¬ 
velope ; and the letter is. 

Q. Showing you Exhibits 18-A and B; you wrote that 
letter? A. I wrote it. 

Q. Isn’t it a fact that Mr. Saul— 

The Court. What is the date of that letter ? 

Mr. Quinn. It is dated July 4. 

The Court. From where? 

Mr. Quinn. From Nashville. 

The Court. From Nashville. 

By Mr. Quinn: 

Q. Isn’t it a fact that after you had gone down there 
to Nashville that Mr. Saul had not written you as he 
had promised, and you began to worry that he would 
not go through— A. (interposing) Not as regularly 
as I had wanted him to. 

i Q. No. A. I was in love, and I guess I wanted him 
to write too or three times a day, and not telephone or 
wire; I wanted letters, as any woman in love does: 
telephones or telegrams are not very satisfactory. 
i Q. And isn’t it a fact that you were complaining of 
his failure to write, that he apparently was cooling 
off? A. No, not his cooling off. 

Q. And that was the reason that you wrote in this 
letter of July 5th, with reference to your life? A. I 
did not write him anything in there in reference to my 
life—as I stated, that was an endearing term, that I 
could not live without him; that I loved him. 
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Q. And you had no reference to any thought of com¬ 
mitting suicide? A. And I had no reference; I made 
no threat of suicide to Mr. Saul, ever, in my life. 

Q. I call your attention to this language in this let¬ 
ter, of Plaintiff’s Exhibit No. 18-A, which reads: 

“I can’t understand why you have not written me 
but once when you said when I left that you would try 
to write me every day.” 

He had only written to you once? A. What was the 
date of that letter? 

Q. July 4th, I believe. A. I think—I believe, I 
didn’t get down there before the first of July. 

Q. You got down there on the 26th, didn’t you? 
A. Twenty-sixth, was it? 

Q. Twenty-sixth, yes. A. As I said, I don’t remem¬ 
ber the date, but Mr. Saul called me or wired me every 
day. He was working, and he either called me or wired 
me every day, but I wanted letters from him; I wanted 
letters, because wires and telegrams were not very 
satisfactory when one is in love; they want letters. 

Q. And didn’t you say in this letter: 

“Really feel too blue to write any more tonight. 
Have been thinking all kinds of things, that you were 
ill, or having trouble at home, or that you might not 
love me as you did.” A. I think that is the ordinary 
love letter. 

Mr. Bress. I want the record to show this line of 
examination which Mr. Quinn is pursuing, of quoting 
language in the letter, as meaning that she had only 
received one letter, when he knows, which the evidence 
which has already been offered heretofore in this case 
shows a number of letters had already been written by 
Mr. Saul during this same period. 

The Court. Yes, I assume your statement clears that 
up, does it not? 
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Mr. Newmyer. One is an exhibit, a letter of June 
28, another July 2, another July 6th, from "Washington 
to her. 

The Court. They are already in evidence ? 

Mr. Bress. Yes. 

Mr. Quinn. I am asking her why she said this. 

Mr. Bress. They are already in evidence. 

The Witness. I don’t know- why any person writes 
letters like that, when they are in love; I do not think 
anyone can explain it. 

By Mr. Quinn. 

Q. You were fearful that he did not love you ? A. I 
was not. 

Q. And that he wouldn’t go through with the mar¬ 
riage? A. I was never fearful of Mr. Saul not going 
through with the marriage. He sent me down there 
for the divorce, and I got it. 

Q. Now after your marriage, Mrs. Saul, you went 
out to California, as I understand your testimony, 
when you got out there you were short of funds prac- 
ticallv at the time vou arrived in California? A. Well, 
we did not have much money. I did not know Mr. 
Saul’s bank balance; I did not know very much about 
it: I only knew what he told me, and I knew we did not 
have very much coming in. 

! Q. Didn’t you testify that right after your arrival in 
California that Mr. Saul was short of funds, and that 
he urged you to write to your former husband to ask 
him to send you something that you two could live on? 
A. He did ask me to write mv former husband if he 
would send, ask him to send us some money. 

Q. And you testified, didn’t you, that you only had 
a very small amount coming in after you went out 
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there? A. I believe Mr. Saul’s salary, as I stated, was 
$125 a month at the bank. 

Q. Did you and Mr. Saul have a joint bank account? 
A. We did. 

Q. In California? A. We did. 

Q. And you made deposits in that? A. We did. 

Q. And you knew the status of his bank account? 
A. I didn’t. At first, Mr. Saul kept the records of the 
bank account, and his statement, and I had to go down 
there to check it upon three or four occasions, because 
he could not even keep his own bank balance. 

Q. Well, you knew what was in the bank, didn’t you ? 
A. I didn’t know at first. 

Q. In your joint bank account? A. I did go there 
to straighten the account for him. 

Q. And you knew, didn’t you, that when Mr. Saul 
met you at Wheeling he had between three and four 
thousand dollars and a brand new automobile? A. I 
only knew what he said. 

Q. Didn’t you know that? A. I only knew what he 
said to me in this letter that already is in evidence, and 
I knew in that letter that he said he had so much; I 
did not know—I don’t remember just what it was; I 
possibly knew at that time what he said in the letter; 
what he said he had. I did not go into his pockets. 

Q. What he said he was going to have before he 
joined you was about $2,500, wasn’t it? A. In the 
letter—it stated in the letter; whatever that was. 

Q. And don’t you know that when he got to Wheel¬ 
ing, West Virginia, that he had between three and four 
thousand dollars in cash with him? A. I do not know 
that; I didn’t see the money. 

Q. And when you got out to California, isn’t it a 
fact that he immediately began to deposit substantial 
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sums in the bank account? A. No, I do not know that. 

Q. Well, you knew that he started a bank account? 
A. There was a joint bank account, yes. 

Q. Yes. 

The Court. Was there more than one account? 

The Witness. I do not think so. 

The Court. In what bank was that; was it the Bank 
of Italy? 

The Witness. The Bank of Italy, your Honor, yes 
it was. 

By Mr. Quinn. 

Q. You arrived in California when? A. I do not 
know; I believe we were two or three weeks making the 
trip. 

Q. I ask you if it is not a fact that in the month of 
September that Mr. Saul— 

The Court (interposing): What year is that, please? 
Mr. Quinn. Of 1927. 

The Court. All right. 

By Mr. Quinn. 

Q. That Mr. Saul received and deposited in that ac¬ 
count a check from his father in the sum of $500; you 
knew that to be a fact, didn’t you? A. In September of 
that year? 

Q. Of that year? A. I knew that Mr. Saul’s father 
i gave him a check when we met him in Kansas City, 
Missouri, when he was there at the Bankers’ Conven¬ 
tion. We met my father-in-law, and he did give Mr. 
Saul some money. 

The Court. This was in September after you mar¬ 
ried in July? 

The Witness. I do not know, your Honor just when 
we got back from Kansas City; I do not remember just 
the time the trip was made. 
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The Court. Going out there? 

The Witness. We came from California to Kansas 
City. 

By Mr. Quinn. 

Q. Mrs. Saul, will you please follow my questions. 
Mr. Saul, Sr., arrived in September on the 28th, Labor 
Day, didn’t he? A. I do not know; I couldn’t say. 

Q. You know it was the year after you went to Cali¬ 
fornia? A. 1 do not know whether it was that year or 
not. 

Q. Can’t you tell his Honor whether it was a year or 
a month after you arrived in California? A. I be¬ 
lieve I explained yesterday that I can not remember 
dates very well. 

The Court. Is that a fact? 

Mr. Quinn. Is it a fact. 

The Witness. If it is a fact, all right. 

Page 858 to page 859 (P. A. 175) 

Q. And you knew what was in the bank account? 
A. I knew what was in the account? 

Q. Yes. A. I knew that we had a joint bank account, 
and I also knew that we were living at a hotel, and 
that our expenses there were heavy. 

The Court. What hotel were you living at? 

The Witness. We were at some hotel, when we first 
arrived, which was right near the Francis Hotel, your 
Honor. And after that we moved to a little apart¬ 
ment where we could cook. 

The Court. You don’t remember the name of the 
hotel ? 

The Witness. I believe it was the Court Hotel; the 
Court Hotel when we had this joint account; that was 
the Court Hotel. 
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By Mr. Quinn. 

Q. Isn’t it a fact that you only stayed at the hotel 
for three or four days after your arrival and then you 
secured this apartment for which you paid between 
$40 and $50? A. Yes, after we moved from the second 
place; moved from the Court Hotel. 

Q. And when did you move to the Court Hotel ? A. 
After we moved from this first little apartment; we 
were only there for a little while, and we moved to the 
apartment and stayed there for a short while because it 
was very uncomfortable for both of us, and after that 
we went to the hotel. 

Q. Well, you lived at a modest expense there, didn’t 
you? A. Well, I do not think living at a hotel, that 
you can call it—well, I do not know what you would 
call it—it wasn’t extravagance, but still it was a hotel 
and we had to eat all of our meals out. And Mr. Saul 
and I had taken trips all over the State of California. 
; We went to Los Angeles, and we went over to Holly¬ 
wood, and we stayed at a hotel in Los Angeles. 

The Court. At what hotel? 

The Witness. Well, I can not say what hotel it was. 

The Court. All right, go ahead. 

The Witness. I am sorry that I cannot remember 
the names of the hotels and the dates. 

Page 860 to page 865 (P. A. 176) 

The Court. And how much did you get from your 
husband ? How much did you put in the joint account ? 

The Witness. It was all, I believe. 

The Court. And how much did he send you? 

The Witness. $100 a month. 

The Court. For a year, was it? 



193 


The Witness. Eleven months or twelve months, 
your Honor. 

By Mr. Quinn. 

Q. Isn’t it a fact that what happened was this: That 
you and your husband—and I am now speaking of Mr. 
Gardner—agreed for you to go ahead and get the di¬ 
vorce and that he would pay for it, before you went 
down to Tennessee, and that in June of 1927 he gave 
you $250 to take care of the expenses and told you 
that he would pay you $100 for twelve months? A. 
No, that is not true. 

Q. Not a word of truth in that? A. Not a word of 
truth in it. 

Q. And you still insist that Mr. Saul urged you to 
write to your former husband to contribute to you 
$100 a month? A. I do. 

Q. So that you could travel around the State? A. 
Mr. Saul wanted to make these trips; he wanted to see 
everybody he knew in the State; he wanted to visit 
the home of Mr. Gianini, and I had never heard of Mr. 
Gianini before. He wanted to see all the people that I 
never knew’. 

The Court. Mr. Gianini lives near— 

The Witness. He lived near San Francisco, but all 
over the State where he knew people he wanted to go 
and visit, or see them. 

By Mr. Quinn. 

Q. Let us see. You arrived in California sometime 
in the month of August, didn’t you, 1927? A. It was 
in the summer. 

Q. And Mr. Saul went to work in the bank in No¬ 
vember, didn’t he? A. I do not know what time he 
w r ent to work in the bank. 
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Q. Have you any recollection at all of these things 
connected with your marriage? A. I don’t know the 
months; and I can’t fix the days. I can associate 
things with other things. I am not able to give dates. 
I have had a great deal on my mind. 

Q. Well, let us associate your presence in Califor¬ 
nia with his work in California? A. Mr. Saul worked 
in California. 

Q. And you remember, don’t you, that Mr. Saul was 
working in California within three months after you 
arrived there? A. If there was any way of showing 
what time we were at the Court Hotel—I know Mr. 
Saul started to work just before w’e left the hotel to 
take the apartment over on Filmore Street. Now then 
if I Tiad the hotel bills, I could tell you more definitely. 

Q. You do know, Mrs. Saul, that Mr. Saul w T as work¬ 
ing in California for practically a year, don’t you ? A. 
I know that he w*as working there for six or eight 
months; I would say. 

Q. Don’t you know that he was working there for 
12 months ? A. No, I do not. 

Q. When did you do all the traveling you are talk¬ 
ing about? A. We did our traveling, most of the 
traveling, before Mr. Saul was employed, before he 
got the job. And then I think after we met his father 
we took a trip too. We took a trip around—I don’t 
know just where, but when he was working w r e couldn’t 
go, except at week ends, or on holidays. 

Q. Now his father came there in 192S, on Labor day, 
and gave his son $250, didn’t he? A. He gave Mr. 
Saul more than that, because that year we had gone to 
Kansas City to meet him, while he was in Kansas City, 
on the wav back to San Francisco, and we traveled bv 
train, and on that trip on the way back to San Fran- 
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cisco 1 had an attack of appendicitis at Pueblo, Colo¬ 
rado, where we spent the night en route to San Fran¬ 
cisco, and the biggest part of that check, I believe, 
went to pay for my operation. 

Q. When was the operation? A. My operation was 
at the time I was in Pueblo. I am sorry I can’t give 
the date. 

Q. That was after Mr. Saul’s visit? A. It was after 
Mr. Saul’s visit. 

Q. Do you know what year it was; was it 1928 or 
1927? A. I wish I had saved all of those bills, or 
someone had. 

Q. Let me see if we can get it straightened out. 
Isn’t it a fact that Mr. Saul, Sr., went out to Denver, 
in October, 1927? A. It was around 1927 or 1928. 1 
am sorry. 

Q. And that you and Mr. Saul, Jr., drove from Cali¬ 
fornia to meet Mr. Saul, Senior? A. No, we went on 
the train. 

Q. You met in Denver? A. We met in Denver, Colo¬ 
rado, yes. 

The Court. Then you didn’t meet in Kansas City? 

The Witness. No, it was in Denver; that was nearer; 
it was Denver, Colorado; it was not Kansas City, but 
Denver, Colorado. 

By Mr. Quinn. 

Q. And then before you got back to California you 
had this attack and had the operation in Pueblo? A. 
In Pueblo, Colorado, yes. 

Q. And how long were you laid up? A. Two weeks, 
or more. 

Q. And you went back to California, and you were 
somewhat weak and convalescent, weren’t you? A. I 
was. 
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Q. And before you were entirely recovered, don’t 
you remember that Mr. Saul was working in the bank \ 
A. That was in 1927—yes, I remember my operation 
was in 1927, because I now’ know’ I was at the Court 
Hotel; those things bring it back to me. 

Q. You did not have very much time to travel be¬ 
tween the time of your arrival in California, in August, 
or late July, and October? A. Well, we had about 
three months. 

Q. Did you travel all that time? A. We went all 
over the State of California. I do not think there w’as 
anything in the State that wre missed. 

Q. And when w’as that you wrote this note to your 
husband asking for financial assistance? A. 1 wrote 
that note at Mr. Saul’s request w’hen w*e were at the 
Court Hotel. 

Q. And when you w T ere at the Court Hotel w’as that 
after he went to work at the bank? A. That was prior 
to his going to w’ork, I believe it was; I am not sure. 

Q. Was it before or after you met Mr. Saul, Sr., at 
Denver ? A. It w’as—I am not certain. 

Q. Was it before or after your operation ? A. I am 
not certain of that. 

Q. Was it before or after your operation? A. I am 
not certain of that. 

Q. Can you associate those things? A. Probably 
something that will come up later will tell me; I am 
not able to do so now% no. 

#*##*##*# 

Page 866 (P. A. 176) 

Q. You did not at all? A. Never did, in any way, 
to ask for money or anything of that sort. 

Q. You let him impose upon you and tell you to write 
to your former husband for assistance? A. I believe 
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that when a woman is in love with a man that she will 
do practically anything that he asks her to do. 

Q. And you stated you were very much in love with 
him at that time? A. I was. 

*•##*#*«## 

Page 884 (P. A. 176) 

By Mr. Quinn. 

Q. In the fall of 1926, 1 mean. A. 1926. Yes, I be¬ 
came engaged to Mr. Saul in 1926; I do not know just 
what time. 

Q. And your husband and you had been living under 
this arrangement you mentioned for how long before 
the time vou became engaged to Mr. Saul? 

Mr. Newmyer. You mean the arrangement with Mr. 
Gardner. 

Mr. Quinn. Yes. 

The Witness. No; I do not know exactly what time 
I became engaged to Mr. Saul. 

By Mr. Quinn. 

Q. You said it was in 1926. A. It was in 1926; I do 
not know what time. 

Q. How long before 1926 had you and Mr. Gardner 
been living together in this apartment under this 
brother and sister arrangement? A. Oh, I should say 
a year and a half. 

Q. About a year and a half. A. Yes. 
**#####*# 

Page 887 to page 888 (P. A. 176) 

Q. September to November, 1926? A. I was engaged 
to Mr. Saul then. 
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Q. You became engaged to Mr. Saul in the fall of 
1926? A. I do not know whether it was in the fall or 
the summer, but I became engaged to Mr. Saul. 

Q. Well, let us say in the summer of 1926 that you 
became engaged to Mr. Saul; you and Mr. Gardner, 
you said, had been living under that arrangement for 
a year and a half before you became engaged to Mr. 
Saul? A. Yes. 

Q. And you had two jobs in 1925 of two months 
each; one with the General Supply Committee and the 
other the Census Bureau, in 1923, according to your 
personal history which you gave at the time, and man¬ 
aged to supply your food and clothing and everything 
out of the salary that you received from those two 
jobs ? 

Mr. Bress. That is the Government’s history only. 

Mr. Quinn. All right, we will come to that later. 

The Witness. I evidently did. 

The Court. How long was that ? 

The Witness (continuing). Covering that period. 

The Court. And how manv months did she work? 

Mr. Quinn. In 1923, the last time she had work, was 
in June, 1923, May 1 to June 30— 

The Court. In* 1923? 

Mr. Quinn. Yes, she had a job from May 1, 1923, 
to June 30, 1923. 

The Court. I see. 

Mr. Quinn. And the next work was March 1, 1925 
to June 30, 1925. 

The Court. Out of work most of that time? 

Mr. Quinn. Yes. 

The Witness. I have a list of the Government places 
and the dates that I worked, your Honor. 

The Court. What is that? 
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The Witness. This is a list of the Government 
places I worked and the dates (handing paper to the 
Court). 

********* 

Page 892 to page 893 (P. A. 176) 

Q. Now, are those places of employment that I have 
read to you the only places of employment that you 
had, outside of those temporary jobs in the Govern¬ 
ment, while you were in Washington up until you 
married Mr. Saul ? A. No, that is not true. I worked 
for an accounting office a while and I had a job with 
the Crysler automobile place in the bookkeeping de¬ 
partment. 

Q. When was that? A. I do not know just when that 
was; but I know that 1 worked for the accountant 
when he would call me up to help him out, when he 
called me up I would go down there and do some work 
for him. 

Q. State whether or not that was previous to the 
civil service application? A. I do not believe that the 
accountant—I am not sure. 

Q. You are not sure about that ? A. No. 
####*#### 

Page 893 to page 894 (P. A. 176) 

Q. From the time that Mr. Saul came on the scene 
and you became engaged to him he was the only one 
who gave you money for your support? A. Yes, he 
did. 

Q. Mr. Gardner supplied the rent— A. (Interpos¬ 
ing) And I was working when I was engaged to Mr. 
Saul. 

Q. Isn’t it a fact that you only worked from the 
time you became engaged to Mr. Saul, only worked 
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from September to November, 1936? A. 1926, yon 
mean? 

Q. 1926—do you remember submitting an applica¬ 
tion to the Bureau of Mines, stating where you worked, 
and fixing the date? 

Mr. Newmyer. What time was that? 
i Mr. Quinn. This is 1927 that I am talking about. 

The Court. To the Bureau of Mines. 

By Mr. Quinn: 

Q. As of March 10, 1927 in which you state that on 
(May 31— A. (Interposing) That wasn’t prior to the 
time I was engaged to Mr. Saul. That I had 
worked at the Veterans’ Bureau, but I had left the 
Bureau— 

Q. (Interposing) You made an application to the 
Bureau of Mines on March 10, 1927 ? A. I imagine, if 
that is the date. 

Q. And stated that during 1926 the only employ¬ 
ment you had in the Government was from Septem¬ 
ber 1 to November 30th? A. What position was that? 
, Q. That was in the General Accounting Office. A. 
I had that position, and I think I had one in the Bu¬ 
reau of Mines and in the Government Printing Office. 

Q. And outside of the first time that you were work¬ 
ing, during that period, after you became engaged to 
Mr. Saul, your husband supplied the bed and room 
and Mr. Saul gave you money? A. He helped out; he 
gave me money. 

Q. Mr. Saul gave you money? A. Mr. Saul gave 
me money after we became engaged, all of the time. 

**«•*>*•#« 
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Page 896 (P. A. 176) 

A. As I just explained, he did not give me the $150. 
He told me that if I would vote for A1 Smith he would 
give it to me. But, when we came back to Washing¬ 
ton he purchased me a coat for $150, said that that was 
in payment for my vote. 

«!■#*#*#### 

Page 900 to page 901 (P. A. 179) 

Q. Did you ever suggest to Mr. Saul that you live in 
Tennessee ? A. I didn’t know where he wanted to live. 

Q. Did you ever suggest that he live in Tennessee 
with you? A. Well, I think at the time that Mr. Saul 
and I were married he wanted to get away from his 
people and his suggestion was to go to San Francisco, 
and I do not think it would have made any difference 
to Mr. Saul what I had suggested; he would not have 
gone anyway. 

Q. Did you, after you had gone away out of Wash¬ 
ington, and away from the Family, determine to re¬ 
turn to Washington? A. Yes, he determined to. 

Q. Did you and Mr. Saul determine to return to 
Washington after being in California for about a year? 
A. I couldn’t remember the exact time. 

Q. And on your way back from California is it not 
a fact that you stopped in Nashville? A. Yes, we 
stopped in Nashville for a very short time. 

Q. Isn’t it a further fact that you didn’t even go 
out to Cedar Hill? A. Mr. Saul said we did not have 
time to; he wanted to be back in Washington to eat 
Thanksgiving dinner with his people, and we could not 
make it. 
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Q. Did you make any attempt to see your people? 
A. I called up on the phone. 

Q. You called up on the phone? A. Yes. 
********* 

Page 908 (P. A. 179) 

By Mr. Quinn: 

Q. Now Mrs. Saul, you and Mr. Saul were very 
happy during the early years of your marriage, weren’t 
you? A. Yes. 

Q. While you were in California you were perfectly 
happy? A. Yes. Oh, we perhaps had little arguments. 

Q. Yes; maybe all of us do that. A. But they passed 
on and we were perfectly happy. 
******* * * 

Page 938 to page 939 (P. A. 180) 

i Q. Didn’t you ask him if he was worth more than a 
million dollars? A. No. 

Q. And, didn’t he tell you that he did not know how 
much he was worth, that he doubted whether his father 
knew himself ? A. I do not remember any conversa¬ 
tion like that between Mr. Saul and me. 

Q. After his death you learned the size of his estate ? 
A. It was published in the papers. 

Q. Between four and five million dollars? A. Yes, 
it was published in the papers. 
********* 

Page 940 to page 942 (P. A. 180) 

By Mr. Bress: 

Q. Did you know Mr. B. F. Saul, Sr., had four or 
five million dollars when you married his son? A. 



203 


No, 1 did not know what he had. I knew that he was 
a real estate man. I did not know what he had. 

Q. And, did you ever make any inquiry as to whether 
Mr. Saul, Sr., was a wealthy man, or was your knowl¬ 
edge simply that of common knowledge of this city® 
A. Just that common knowledge of any person in this 
city. 

Q. Was that any motivating factor in your love for 
Mr. Saul? A. No; I would have married Mr. Saul 
anyway. It would not have made any difference. I 
loved him. 

Q. What if anything did Mr. Saul tell you with re¬ 
spect to what his relations were with his father at the 
time you married him, or with respect to whether or 
not they were very friendly? A. Why, at the time he 
married me? 

Q. Yes. A. Oh, he told me that he had had a talk 

with his father and, well, I don’t know just how the 

conversation took place; but anyway I knew that Mr. 

Saul had told me that his father would be displeased. 

I do not know whether tliev talked about that in his 

•• 

conversation. After thinking that over—I am a little 
bit upset now—but I knew that, and he told me, his 
father would be displeased if he married me, because 
I had been a divorced woman, and that he would prob¬ 
ably disinherit him, and he would probably kick him 
out. 

Q. And, did you discuss that before you were mar¬ 
ried to him? A. Yes, I did. 

Q. And, you married him, nevertheless? A. Yes. 

Q. Prior to the time that you married Mr. Saul, 
during the period that you were going with him, did 
you know what his business was? A. He was a part¬ 
ner with Mr. Small. 
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Q. With Mr. S-m-a-1-1? A. Yes, Mr. Small. 

Q. He was with Mr. Small during all of the period 
to the time of your marriage and at no time connected 
with the B. F. Saul Company ? A. No; not to my knowl¬ 
edge, he was not. 

Q. And even since the time you married him, up to 
the present time, has he held any position with the 
Saul Company? A. No. 

#*#*##### 

Page 977 to page 978 (P. A. 183) 

i Q. Mrs. Saul, were you ever in Sibley Hospital? A. 
I was in Sibley Hospital. 

Q. You were at Sibley Hospital in December, 1926, 
were vou not? A. I do not remember the vcar I w T as 

V * 

there. I remember being at Sibley Hospital. 

Q. And you went there for a curettement? A. Yes. 
Q. And Endometritis? A. What is that? 

The Court. I would like to know. 

By Mr. Quinn: 

Q. And is it not a fact that you went there because 
of two self-induced miscarriages? A. No, that is not 
true. 

Q. And the second of these miscarriages was in Feb¬ 
ruary, 1926? A. That is not true. 

Q. Do you know Dr. Wilson, E. C. Wilson? A. I 
believe he was the doctor that operated on me; I am 
not sure of the initials. 

Q. Were you operated on at the hospital? A. I was 
operated on at the hospital, yes. 

Q. But you do deny that you went to the hospital 
because of two self-induced miscarriages, the second 
one in February, 1926? A. I certainly do. 
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Q. You didn’t give any such history as that to the 
doctor in charge of the case? 

Mr. Newniyer. We object. 

By Mr. Quinn: 

Q. That you had had a self-induced miscarriage on 
the second of February, 1926 ? A. 1 certainly did not 
give any information of that sort. 
**##*###* 

EXCERPTS FROM TESTIMONY OF MRS. HELEN 

R. KOKOYANNIS. 

Page 1002 (P. A. 183) 

Q. Now, directing your attention to the Christmas 
of 1923, were you then employed in the Allen E. 
Walker Company ? A. Yes. 

Q. Was Mrs. Saul employed there at that time? A. 
Yes. 

«•##*#*«=#* 

Page 1003 to page 1004 (P. A. 183) 

Q. Did she make any statement before she left on 
that trip about where she was going? A. Oh, yes; 
every one knew that she had gone— 

Mr. Quinn. That is not answering the question. 
Did she tell you ? 

The Witness. Yes, sir. 

Bv Mr. Bress: 

•* 

Q. She told you that she was going to Tennessee? 
A. Yes, sir. 

Q. And, you knew that she was not going to be at 
the Christmas party? A. \ r es, sir. 

Q. And did you see her at the Christmas party? A. 
No, sir. 

Q. Now, how long did you continue to work at the 
Allen E. Walker Company ? A. Well, until the follow- 
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ing February, I think, somewhere in February. I do 
not know the exact date. 

Q. 1924? A. Yes, sir. 

Q. Well, was Mrs. Saul employed there at that time? 
A. Yes, sir. 

Q. When you left the employ of the Allen E. Walker, 

Company, was she still working there? A. Yes, sir. 
#•##*##** 

Page 1015 to page 1017 (P. A. 187) 

By Mr. Quinn: 

Q. You said that at one time in 1923, when you were 
working at the Walker Hotel Corporation, that there 
was a party and Mrs. Saul had gone to Tennessee ? A. 
Yes, sir. 

Q. Had she told you that she was going down there 
for Christmas time? A. Yes, sir. 

Q. Prior to that time you had visited her at her 
apartment? A. Yes, sir. 

Q. In the St. Mihiel ? A. Yes, sir. 

Q. And she was living with Mr. Gardner at the time ? 
A. Yes, sir. 

Q. They were living as man and wife? A. I sup¬ 
pose so. 

Q. You knew nothing to the contrary? A. No, sir. 

Q. And did she tell you how long she would be gone 
Christmas time ? A. Well, I think until after the new 
year. 

Q. She told you that Mr. Gardner was having some 
trouble getting leave, did she not ? A. She was having 
some trouble. 

Q. Now, how about Mr. Gardner; he was having 
trouble, too, in getting leave? A. I don’t know. 

The Court. At that time she was employed by the 
Walker Company? 
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The Witness. Yes. 

The Court. And she was having trouble getting 
leave ? 

The Witness. Yes. 

The Court. Why was she having trouble getting 
leave ? 

The Witness. Because we were working so hard. 

The Court. You mean at the Walker Company? 

The Witness. Yes; we were having so much trouble; 
we were so busy. 

The Court. Did she tell you Mr. Gardner was going 
down with her? 

The Witness. Yes, sir. 

The Court. And, Mr. Gardner did go down with 
her, didn’t he? 

The Witness. I don’t know. 

*•##**■**## 

Page 1019 (P. A. 187) 

Mr. Bress. Now, I want to ask this witness a fur¬ 
ther question since Mr. Quinn has gone into that 
matter. 

By Mr. Bress: 

Q. What if anything did Mrs. Saul tell you with re¬ 
spect to whether or not Mr. Gardner was going back 
to Tennessee with her ? A. That they were going. 

Mr. Quinn. That is not in response. Just a minute. 
That is not responsive. What I asked her about was 
this trip at Christmas time. 

Mr. Bress. The question I think is proper and you 
should let her answer. 

The Court. T assume that that is what they were 
talking about. 
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The Witness. Mrs. Saul told me that as she had 
secured the necessary leave to go to her home, she 
and Mr. Gardner were going to spend the Christmas 
holidays at her home in Tennessee. That is what she 
said about it. 

#######*# 

EXCEEPTS FROM DEPOSITION OF MRS. LILLIE 

HARDING. 

Lillie Harding Deposition Volume—page 2 to page 
10 (P. A. 187) 

By Mr. Bress: 

Q. Mrs. Harding, state your full name, please. A. 
Lillie Harding. 

Q. And are you married? A. Yes, sir. 

Q. What is your husband’s name? A. Joe Harding. 
Q. And what relation, if any, is Mr. Joe Harding 
to Mrs. Mary Harding Saul ? A. A brother. 

Q. Where do you live? A. Cedar Hill, Tennessee. 
Q. And how long have you lived there? A. About 
20 years. No, let me see. Just how long have I lived 
there? I moved there in 1912 or 1913, I believe; I am 
not sure. 

Q. About 1912 or 1913? A Yes. 

Q. Since that time you have lived there? A. Yes. 

Q. How long have you been the wife of Mr. Joe 
Harding? A. Eighteen years. 

Q. Do you know Mrs. Mary Harding Saul? A. Yes. 
Q. How long have you known her? A. I knew her 
about three years or more before she married Mr. 
Gardner—about twenty-one years. 

Q. Mr. Gardner. Do you mean Mr. Herbert Gard¬ 
ner? A. Yes. 
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Q. Do you know when and where she married Mr. 
Gardner? A. She married him in Nashville. 

Q. In Nashville, Tennessee? A. In Nashville, Ten¬ 
nessee. 

Q. At that time, when she married Mr. Gardner, 
in Nashville, Tennessee, where did you live? A. I was 
living- in Cedar Hill. 

Q. Approximately how far is Cedar Hill from Nash¬ 
ville ? A. I would say about forty miles. 

Q. Are you familiar with your in-laws or, rather, 
the family of your husband? A. Yes, sir. 

Q. And what is his father’s name? A. John Hard¬ 
ing. 

Q. And John Harding is the father or was the father 
—I take it he is now deceased, is he? A. Yes. 

Q. John Harding was the father of Mrs. Mary Hard¬ 
ing Saul? A. Yes, sir. 

Q. What was his occupation? A. Well at the time 
I married he had retired from work. He was a magis¬ 
trate and a member of the court of Robertson Countv. 

* 

Q. And is Cedar Hill in Robertson County ? A. Yes. 

Q. And do you know how many years he was en¬ 
gaged in that capacity? A. Oh, forty years or so. 

Q. Now, when Mrs. Mary Harding Saul married 
Mr. Gardner, do you know where they lived after their 
marriage? A. They lived in Nashville. 

Q. And do you know whether or not that was before 
oi- after the World War or the entry of the United 
States into the World War? A. They lived there be¬ 
fore and after. 

Q. They lived there before and after? A. Yes. 

Q. Did there come a time, to your knowledge, after 
thev had lived in Tennessee for some time before the 
War, did there come a time after the War when they 
again lived in Tennessee? A. Yes, sir. 
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Q. Do you know approximately the year when that 
was? A. I am not sure. I think it was after the Ar¬ 
mistice, after the World War ended. 

Q. It was after the Armistice was signed? A. Yes. 

Q. Do you know how long after the Armistice was 
signed Mr. Gardner returned to Tennessee? A. How 
long after it was signed before he returned? 

Q. Yes. A. I do not know just how long. 

Q. Do you know exactly the date, after he returned 
and lived in Tennessee, when he and Mrs. Saul left 
Tennessee? A. No; I do not. 

Q. Well, you do have a recollection of the time when 
they did live there? You know that as a fact? A. Yes. 

Q. Now% from that time up to approximately eight 
years ago, in 1927, during the period from the time the 
Gardners left, that is,: from the time Mr. and Mrs. 
Herbert Gardner (Mrs. Herbert Gardner being Mrs. 
Mary Harding Saul now’)—from the time they left 
until about 1927, tell us what you know' about seeing 
Mrs. Saul in Tennessee during that period? A. Well 
from the time she left and w’ent aw'av, on a visit, you 
know, she came back frequently. 

Q. When you say she left on a visit, w’hat do you 
mean? A. When she and Mr. Gardner came to Wash¬ 
ington, on a visit to his brother. 

Q. Mr. Gardner had a brother in Washington at that 
time? A. Yes. 

Q. And when they left Tennessee, where did they go? 
A. They came to Washington, to visit. 

Q. Now, did they come back to Tennessee ? A. She 
came back quite frequently; she very frequently came 
back. 

Q. Well, when you say she came back frequently, 
just how’ often do you mean? A. She came back two 
or three times a year. 
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Q. Was that so during the entire period between the 
time she left with Mr. Gardiner and the time, in 1927, 
when she married Mr. Saul? A. Yes; she came back 
each vear until—two or three times a year until she 
married Mr. Saul, and then she did not come back anv 
more until her father died—from 1927. 

Q. When did her father die? A. In 1930. 

Q. From 1927 until 1930 she did not come back to 
Tennessee at all? A. No, sir. 

Q. Now, during this period up to 1927, the period 
we are discussing, on the occasions when she would 
be in Tennessee, as you state, two or three times a 
year, you know of her being there just two or three 
times a year? A. Yes, sir. 

Q. Now, can you tell us, during those occasions, how 
long each of those stays was? A. Some times she 
stayed for a short period of time and some times for a 
longer period of time. 

Q. During the period we are discussing, up to 1927, 
did you ever have occasion to observe Mrs. Saul’s con¬ 
duct or expressions that would in any wise indicate 
her intention to leave Tennessee as her home? A. She 
always spoke of coming back; that was their intention, 
to come back. 

Mr. Quinn. We object to that, as a self-serving dec¬ 
laration, made bv the defendant herself. 

By Mr. Bress: 

Q. Do you know where Mrs. Saul was born? A. 
She was born in Tennessee. 

Q. Was she educated in Tennessee? 

Mr. Quinn. How can this witness possibly know 
where she was born ? 
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Mr. Bi •ess. If there is any objection to it, I will try 
to find out. 

Mr. Quinn. We would like to know how she knows. 
By Mr. Bress: 

Q. You have been a member of the Harding family 
for almost twentv vears. How many vears did vou 

to to to to to 

sav? A. Eighteen vears. I have been a member of 

to w 

the family eighteen years. 

Q. Did you know the Harding family prior to your 
marriage into that family? A. Yes, sir. 

Q. And is the place you describe as Cedar Hill, Ten¬ 
nessee, a very small community or a large community? 
A. It is a very small community. 

Q. What is its approximate population ? A. I guess 
it is about S00. I can’t be exact. That is about right. 

Q. Did you know Mrs. Saul’s father? A. Yes, sir; 
I knew him very well. 

Q. You knew T all the members of her family? A. 
Yes, sir. 

Q. And, in the course of your acquaintance with 
them in that way, have you ever heard conversation 
that would tend to indicate where Mrs. Saul was born? 
A. Yes. 

Q. The answer to the question is yes? A. Yes. 

Q. And from whom did you learn where she was 
born? A. Her father. 

Q. And have you heard it discussed by any other 
people? A. I have heard my husband speak of her 
having been born in Tennessee. 

Mr. Quinn. Answer that yes or no. lias she heard 
it discussed by other people? That was not respon¬ 
sive. 

Mr. Bress. I think it is. Read the question, Mr. 
Reporter. 


Mr. Quinn. But she gets the answer in without our 
having a chance to object. Your question does not 
call for what the other people said. 

Mr. Bress. The question, I think, was who else she 
heard speak about it. 

Mr. Quinn. Whether she heard other people speak 
about it, not who else. 

By Mr. Bress: 

Q. The question is: have you heard other people 
speak about it? 

Mr. Quinn. Answer that yes or no. 

A. Yes. 

By Mr. Bress: 

Q. State who those people were. A. I have heard 
my husband and her sister. 

########* 

Lillie Harding Deposition Volume—page 11 (P. A. 
187) 

“Q. During the period of Mrs. Saul’s life, do you 
know whether or not she lived with her parents all the 
time up to the time she was married? “A. She did.” 

Mr. Quinn. The answer should be yes or no. 

By Mr. Bress: 

Q. Can you answer the question yes or no ? Did you 
hear the question just read? A. The question was did 
I know whether or not she lived with her parents until 
the time of her marriage? 

Q. Yes. A. Yes. 
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Lillie Harding Deposition Volume—page 12 to page 
13 (P. A. 187) 

A. I can, if I may, I can tell you that my parents 
were very well acquainted with the Hardings. Mr. 
i Harding was older than mv mother or my father 
either; and they were very well acquainted all their 
lives, and before my father and mother were really 
grown they knew the Hardings. 

By Mr. Bress: 

Q. You stated that Mr. John Harding was a magis¬ 
trate in Robertson County for about forty years! A. 
Yes. 

Q. During that forty year period that he was a 
magistrate, he lived in Robertson County, did he? A. 
Yes. 

Q. And did he live with his wife and family ? A. Yes. 
####**#*# 

Lillie Harding Deposition Volume—page 14 to page 
19 (P. A. 187) 

By Mr. Bress: 

Q. And do you know, of your own knowledge, 
whether or not, up to the time of Mrs. Saul’s marriage 
to Mr. Herbert Gardner, she always lived in Tennes¬ 
see? A. Yes; she lived in Tennessee. 

Q. During that whole period? A. Yes. 

Q. Now, when Mr. Gardner returned from the War 
and came back to Tennessee, you stated that he went 
to Washington on a visit? A. Yes. 

Q. Do you know how long after that occasion it was 
that Mrs. Saul returned to Tennessee? A. How long 
after thev had— 

Q. (interposing) Gone to Washington. A. I don’t 
know exactlv how long it was. 

► o 


215 


Q. Would you say it was a short period or a long 
period? A. Before she came back first. You mean 
the first time ? 

Q. Yes. A. It was not so very long before she came 
back for a visit; I do not remember just how long. 

Q. And you would see her during the occasions to 
which you have referred? During this period from the 
time they went to Washington until 1927 you saw her 
about two or three times a year in Tennessee? A. 
Yes; she came home. 

Q. And it was on these occasions, was it, that you 
had occasion to discuss with her with respect to what 
she and her husband were going to do with respect to 
coming back to Tennessee? 

Mr. Quinn. I object to that. 

Mr. Brcss. This is merely in repetition. I do not 
think I need to press that. Just a few more questions. 

Bv Mr. Bress: 

Q. The office which Mr. John Harding had in Ten¬ 
nessee, do you know whether or not that was an ap¬ 
pointive or an elective office? A. He was elected. 

Q. And, during this period of time that he served as 
magistrate, did he have occasion at any time to serve 
on the bench for any other, for any judge? A. He was 
appointed to fill the unexpired term of Judge Fort as 
county judge. 

Q. And your husband? I do not know whether I 
asked you how long he has been an official in that 
county. A. Twenty-six or twenty-seven years. 

Q. Is your husband’s office one of appointment or 
election? A. Election. 

Mr. Bress. You may inquire. 
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Cross Examination 
By Mr. Quinn: 

Q. You stated that, after Mrs. Saul’s marriage to 
Mr. Gardner and after thev had come to Washington, 
shortly after the Armistice was signed, that you saw 
her in Tennessee about two or three times each year, 
from that time up until 1927. A. Yes. 

Q. How do you fix it as during that period that you 
saw her, up to 1927 ? Are you sure you did not see her 
down there in 1929? What is vour answer? A. No. 

Q. You are sure? A. I did not see her— 

Mr. Bress. Wait a moment. This is a double-bar¬ 
reled question, Mr. Quinn. Are you sure you did not 
see her there in 1929— 

Mr. Quinn, (interposing) That is a single question. 

Mr. Bress. No. And then the other part of the 
question is whether or not she was sure about her pre¬ 
vious answer. So you better— 

Mr. Quinn. No. The question was: are you sure 
you did not see her there in 1929? A. (continued) I 
knew that she came from—up until 1927 she was there 
each year. 

By Mr. Quinn: 

Q. Do you know, of your own knowledge, when she 
left Tennessee with Mr. Harding, with Mr. Gardner? 
A. I do not remember the dates; I can not remember 
the dates. 

Q. Can you remember whether it was 1919 or 1920 
or 1921? A. It was 1919. 

Q. It was in 1919? A. In 1919, as well as I remem¬ 
ber. 

Q. And did you see her and talk to her before she 
left Tennessee that time? A. Yes; she came out. 



Q. And did she tell you she was going to Washing¬ 
ton for a visit? A. Yes. 

Q. And did she tell you she would be back in a short 
time ? A. I do not know as she said she was coming 
back in a short time. She said that they were just 
going away on a visit. 

Q. She said they were just going away on a visit? 
A. Yes. 

Q. And did she tell you whether or not the visit was 
to be two or three months or longer? A. She did not. 

Q. Did you understand from that conversation that 
they were not going to make their home in Washington, 
but would expect to be back in a short time? A. Yes. 

Q. But they did continue to make their home in 
Washington from that time up until 1927. Isn’t that 
a fact? A. Yes. 

Q. Cedar Hill is in what county in Tennessee? A. 
Robertson County. 

Q. And what county is Nashville in? A. Davidson 
County. 

Q. Davidson County? A. Yes. 

Q. Where did you see her in Tennessee when she 
would return for a visit? A. She came out to my home, 
out where her father was living. 

Q. Did she tell you where she was going when she 
came back to Tennessee? A. Where she was going? 

Q. Where she was going, whether she was going to 
Cedar Hill or to Nashville. 

#**##•### 

Lillie Harding Deposition Volume—page 19 to page 
30 (P. A. 187) 

Q. Now, you said that she lived in Tennessee all the 
time until she married Mr. Gardner? A. Yes, sir. 
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Q. And came to Washington? A. Yes, sir. 

. Q. Where did she live in Tennessee during the time 
before she married Mr. Gardner? A. She lived in 
Cedar Hill and—you mean the whole time before she 
married Mr. Gardner or what time I knew her? 

Q. Take this question first: how long had you per¬ 
sonally known her before her marriage to Mr. Gard¬ 
ner? A. About three years. 

Q. About three years? A. Yes. 

Q. During that three years where vras she living? 
A- She was living before she married Mr. Gardner in 
Cedar Hill. 

Q. In Cedar Hill? A. Yes. 

Q. Was she working while she lived in Cedar Hill? 
A. No; she was not. 

Q. During that three years before she married Mr. 
Gardner she was not working? A. No. She was living 
at home, going to school. 

Q. Where was she living? A. In Cedar Hill. 

Q. She was going to school at that time ? A. Yes. 

Q. And you were living in Cedar Hill close by her 
father’s home? A. Three-quarters of a mile or a mile 
or something like that. 

Q. And you saw her every day? A. Not every day. 

Q. Several times a week? A. Yes. 

Q. And you know she did not leave Tennessee during 
that period ? A. As far as I know she did not. 

Q. Don’t you know that she was married to a man 
by the name of Ethler Jones? A. I heard of her mar¬ 
rying him, but she was out of Cedar Hill when she 
married, not more than just a short time. 

Q. She was out of town, wasn’t she? A. I think so; 
I am not sure. 

Q. And she was married to Jones? A. I don’t know; 
I just heard of her being married to Jones. 
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Q. Didn’t she ever discuss the marriage to Jones 
with you? A. No. 

Q. Didn’t the family ever discuss it with you ? A. I 
have heard the family speak of her having married 
Jones; but they did not even know him and I did not. 

Q. What else did you ever hear the family speak of ? 
Did you ever hear them speak of any children? A. No. 

Mr. Bress. Any children of whom? 

Mr. Quinn. Of Mrs. Saul, then Mrs. Jones. 

By Mr. Quinn: 

Q. Did you ever hear them speak of that? A. You 
mean Airs. Saul having any children while she was 
Mrs. Jones? 

Q. Yes. A. No. 

Q. You never heard anything about that? A. No; I 
never did. 

Q. Did you ever hear of her working before she 
married Air. Gardner? A. I think she was—I am not 
sure, but I think she was working a little while. 

Q. You said a moment ago that all during the three 
years that you knew her before she married Gardner 
she was going to school and living with her parents in 
Cedar Hill? A. She did live there and go to school; 
but after she married Jones they went to Nashville. 

Q. After she married Jones she went to Nashville? 
A. Yes. 

Q. How long was that before she married Gardner? 
A. I don’t know; I was not in the family. 

Q. Was it a matter of months or years? A. I don’t 
know. 

Q. Did you see her in Cedar Hill in 1920? A. To 
the best of my knowledge, I answered. I told you that 
she came home each year during the time after she 
left until, up until ’27. 


Q. How do you fix it in 1927 ? A. Because she never 
came back after that. 

Q. I know; but how does that stick in your mind? 
1927 is nine years ago. A. She married Mr. Saul in 
1927 and she wrote her folks after she had married 
Mr. Saul. We didn’t know Mr. Saul; we didn’t even 
know that she had any intention of marrying Mr. Saul. 

Q. You didn’t even know that she got a divorce in 
Tennessee ? A. She did not tell me anything about it. 

Q. She didn’t tell her father about it? A. No. 

Q. Neither you nor your husband nor her father 
knew anything about it? A. Not so far as I know. 

Q. And you did not know anything about her inten¬ 
sion to marry Mr. Saul? A. No; she did not tell us. 

Q. The fact is, you did not hear anything about a 
divorce, either you or your husband or her father? 
A. I do not know what they knew. She did not mention 
it to me. 

Q. Isn’t it a fact that your husband did not know 
anything about it until your father received the letter 
mentioning her marriage to Mr. Saul? A. I can not 
say for him. If he knew, he did not tell me anything 
about it. 

Q. How long before her father received the letter 
announcing the marriage to Mr. Saul was it that you 
had seen her in Tennessee? A. Why, I can not re- 
member exactly. 

Q. Was it a year or two years? A. Oh, it was not 
that long. 

Q. Well, can you give us any idea? A. You mean 
from the time she came down—from her last trip until 
she married Mr. Saul, how long was it before we heard 
that she had married him? 

Q. No; no. How long before you heard of the mar¬ 
riage to Mr. Saul, by the letter to the father, was it 
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tliat she had been to Tennessee? A. I just can’t say. 
I do not remember how long it was. 

Q. Where were you living in 1927 ? A. I was living 
in Cedar Hill. 

Q. Where was the father living? A. There in Cedar 
Hill. 

Q. And that is just forty miles from Nashville? A. 
Yes, sir. 

Q. You can not tell us how long it was before you 
heard of the marriage to Mr. Saul that you saw her in 
Tennessee the last time? A. From the last time up 
until we heard of her marriage to Mr. Saul? You want 
to know how long? 

Q. Yes. A. I do not know exactly; it was not a 
great while; I do not think so. 

Q. Can you tell us whether or not you heard of the 
marriage just after the marriage took place? A. I do 
not know when the marriage took place. 

Q. In July, 1927? A. I could not tell you exactly, 
but it was some time after the divorce. 

Q. Was it during the hot weather of 1927 that you 
heard of it? A. I do not know. I just know it was 
some time during that— 

Q. (interposing) During the summer of 1927? A. 
After she was out there; I don’t know just how long. 

Q. Where was Mrs. Saul wdien she wrote the letter? 
Do you know ? A. I do not know, because it was writ¬ 
ten to her father. I did not get it. 

Q. Can you tell us whether you had seen her in 1927, 
during the same year in which the letter was received, 
either in the winter or the spring? A. She vras there 
some time that year. I do not remember just what 
season of the year it was. 

Q. Was she just on a visit? A. Just for a short 
while. 
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Q. Just for a short while? A. The last trip, you 
mean? 

Q. Yes. A. Yes. 

Q. Where did she stay? Did she stay in Cedar Hill? 
A. She came out to our house. 

Q. Did she stay there? A. Yes. 

Q. How long? A. Just for a short while. 

Q. A few days? A. I do not remember just how 
long; a short while. 

Q. Did she go back to Washington? A. I guess she 
did. She left our house. 

Q. She told you that she was going back to Wash¬ 
ington, didn’t she? A. Well, I don’t know whether 
she did. I don’t remember whether she said she was 
going back to Washington or not. She just left our 
house. I do not know whether she went to Nashville 
or not. I do not know which place she went to. She 
did not state to me. 

Q. In whose house at Cedar Hill did she stay on that 
last visit to Tennessee before she married Mr. Saul? 
Was it your house or her father’s house? A. It was 
her father’s house. 

Q. It was her father’s house? A. Yes. 

Q. Were you living at the father’s house at that 
time? A. Yes. 

Q. What part of the house did she stay in? A. T 
don’t remember what part of the house she stayed in. 
She just stayed in the house, in one of two rooms there. 

Q. You do not remember what bed room it was? 
A. Why, I could not— 

Q. (interposing) How many floors to that house? 
A. It has one story, the main floor. 

Q. Just one floor? A. Yes. 

Q. No second floor? A. No; it does not have a sec¬ 
ond floor. 
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Q. What room did you occupy with your husband 
there ? A. Well, I do not know just what room. It is 
—there is a room in the east,—in the north, in the east, 
and in the south, bed rooms. 

Q. How many bed rooms are there in that house? 
A. There is only three. 

Q. Was Mrs. Saul’s mother living at that time? A. 
No; Mrs. Saul’s mother was not living at that time. 

Q. The father was living there? A. Yes. 

Q. And you and your husband? A. Yes. 

Q. How many children have you? A. One. 

Q. Was your child living there with you? A. Yes. 

Q. And Mrs. Saul was living there? A. Yes. 

Q. And who else besides the father and the husband 
and the children and Mrs. Saul? A. At that time my 
husband’s niece was staying there, going to school— 
just a little girl. 

Q. And who did she sleep with? A. She slept with 
my child. 

Q. And your husband—in the same room with you 
and your husband? A. The child, yes. 

Q. You and your husband and the two children occu¬ 
pied one room? A. Yes. 

Q. And the father one? A. Yes. 

Q. And Mrs. Saul one? A. Yes; that is all. 

Q. What is your husband’s occupation? A. He 
farms; he is a farmer. 

Q. In what county? A. In Robertson County. 

Q. And he is a constable too? A. Yes. 

Q. In Robertson County? A. Yes. 

Q. And is Cedar Hill in Robertson County? A. Yes. 

Q. Now, when Mrs. Saul told you that she was 
coming back to Tennessee some time, did she tell you 
she was coming back to Cedar Hill? A. She did not 
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say exactly that she was coming back to Cedar Hill. 
She said she was coming back home. 

Q. Coming back home? A. Yes. 

Q. And she did come back at different times to her 
home, during this period, for little short visits? A. 
Yes. 

Q. Did Mr. Gardner come back with her at times ? 
A. No. 

i Q. Never, at any time, did Mr. Gardner come back 
during that period, during the period from 1919 up to 
1927? A. He did not come out to my home. Whether 
he came to Nashville I could not say. 

Q. Did she tell you that he was down in Nashville 
at any time when she came there? A. No; she did not. 

Q. After she was out to the home, she left and came 
back to Washington, during these various visits ? A. 
She said she did. 

Q. She told you she was going back to Washington ? 
A. Yes. 

Q. Did she tell you about Mr. Gardner and his work 
here ? A. She said he was working here, yes. 

Q. Did she tell you where they were living? Did she 
tell you whether they were living in an apartment or 
in a house? A. I do not remember whether she said 
they were in an apartment or in a house. 
#**##*#*# 

Lillie Harding Deposition Volume—page 34 to page 
38 (P. A. 189) 

i Q. Now, do I understand, Mrs. Harding, that Mrs. 
Saul came back to Tennessee and to Cedar Hill on 
short visits two or three times each year after she and 
Mr. Harding moved to Washington? A. Mr. Gardner ? 
! Q. Mr. Gardner moved to Washington. A. She did 
come back. 


Q. But was it two or three times a year? A. Yes; 
she came back. 

Q. And each time she came out to Cedar Hill and 
stayed with the family? A. She came out and stayed 
with the family; that is right. 

Q. And each time she would stay there a short time, 
and some times longer? A. Yes. 

Q. What would be a short period? A. A week or so. 

Q. A week or so? A. Y r es. 

Q. What would be the longer period? A. About 
two or three weeks. 

Q. About two or three weeks? A. Yes. 

Q. Now, tell me this: during all that time did her 
father live in the same house in Cedar Hill? A. Her 
father lived in the same house. 

Q. And each time she came back for a visit it was to 
the same house, under the father’s roof? A. To the 
same house, yes. 

Q. Now, after she was married to Mr. Gardner, right 
about the time of the—1917, w’asn’t it, right about the 
time the United States went into the World War? Is 
that correct? A. I think so. She married before I did 
and I married in ’18, 1918. 

Q. And after the Armistice was signed Mr. Gardner 
came back to Nashville? A. Yes. 

Q. And shortly after that he and his wife, now Mrs. 
Saul, came to Washington? A. I do not know just 
how long after that. I do not remember how long. 
They were in Nashville after he came back from the 
service, after the Armistice. I do not remember just 
how long. 

Q. Now, you said it was in 1919 that they left for 
Washington ? A. I am not positive; as well as I re¬ 
member. 
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Q. After which time, after they left, Mrs. Saul came 
back to Cedar Hill, on visits, two or three times a 
year, up until 1927? A. She did. 

Q. Up until the time that her father got the letter 
from her saying that she had married Mr. Saul? A. 
Yes. 

Q. And you saw her each time? You saw her out 
there two or three times a year? A. Yes; she was 
there. 

Q. Some times for a \reek and some times for two 
or three weeks ? A. Yes. 

Q. And, when you refer to home, you mean the house 
in which you now live ? A. Yes; that is the home place; 
that is Mr. Harding’s home. 

Q. And that is the place where your father lived? 
A. That is where I now live, yes. 

Q. Oh, pardon me. During that period that you 
speak of, when she made those visits, I understood you 
to say that you never saw her husband, Mr. Gardner, 
there? A. No; I did not see him. 

Q. And you never heard from her that he was in 
Tennessee, down at Nashville or any place like that, 
while she was up in Cedar Hill? She never told you 
that? A. No; she did not tell me that. 

i 

Q. Now, Mrs. Harding, after her marriage to Mr. 
Saul, in 1927, she did not make any visits to Cedar 
Hill, did she, or Nashville, that you know of ? A. After 
—you mean after she married Mr. Saul, in ’27 ? 

Q. Yes. A. She only came home one time and that 
was at the time of her father’s death. 

Q. And her father received word of her marriage 
to Mr. Saul in 1927? A. Yes. 

Q. And after that you did not see her in Cedar Hill 
or Nashville or hear of her being on a visit until her 
father’s death, in 1930? A. No, sir. 


Q. And during that period you never heard, per¬ 
sonally or by letter, of her expressing any desire to 
come back to Tennessee to live, did you? 

Mr. Bress. One moment. Don’t answer that yet. 
I don’t believe I got the question clearly, as to what 
period you are referring to. 

Mr. Quinn. The period between 1927 and 1930, while 
she was married to Mr. Saul. 

Mr. Bress. Well, I object to that question as being 
incompetent, irrelevant and immaterial. 

Mr. Quinn. You may answer. 

Mr. Bress. Answer it now. 

A. The question is: did I hear her express, either 
in letter or— 

Mr. Bress. (interposing) One moment. Read the 
question, Mr. Reporter. 

Mr. Quinn. I can put it more briefly. 

Mr. Bress. I think it will be clearer for the record 
if the reporter read the question. Read the question. 

(The Notary read as follows:) 
##*##*##* 

Lillie Harding Deposition Volume—page 39 to page 
40 (P. A. 189) 

Q. Now, you state that during the period from 1919 
to 1927 you saw her two or three times a year? A. 
Yes. 

Q. During these shorter and longer stays in Cedar 
Hill? A. Yes. 

Q. Is it a fact that there occur frequently long pe¬ 
riods when you do not go to Nashville? A. Yes. 

Q. How frequently do you see Mrs. Droullard? A. 
Oh, I do not see her very often. 
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Q. How often do you go to Nashville? A. I go to 
Nashville—it is some times two or three months before 
I go; some times longer. 

• ##•••*#* 

, Lillie Harding Deposition Volume—page 40 (P. A. 
189) 

By Mr. Bress: 

Q. On the occasions when Mrs. Saul would leave 
Cedar Hill, you do not know whether she went to Nash¬ 
ville or Washington? You do not know? A. No. 

Q. And, if she went to Nashville, you do not know 
how long she stayed there? A. I do not know how 
long she staved in Nashville. 

tr 

######### 

Lillie Harding Deposition Volume—page 42 to page 
45 (P. A. 189) 

Q. Can you tell us, between 1919 and 1927, how fre¬ 
quently you went to Nashville? A. I did not go so 
often then. 

Q. How often did you go? A. I do not remember 
exactly how often I went. 

Q. At the present time you say you go every two 
or three months? A. Yes, or, some times, more often 
than that. I have to go there to buy, to get clothing 
that I can not get in a small town. 

Mr. Bress. That is all. 

Recross Examination 

By Mr. Quinn: 

Q. Now, is it not a fact, Mrs. Harding, that during 
this period between 1919 and 1927, some times you 
would go to Nashville a couple of times a month? A. 
No. 
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Q. And other times you would not go for two or 
f three months? A. No. Just like I told you. I went, 

maybe, three or four times a year, because I had a small 

* child and I could not go so often. 

Q. You did go two or three times a year during the 
period between 1919 and 1927? A. As well as I re- 
, member; and now I go more often. 

Q. Now you go more often? A. Yes. 
v Q. And during that time was Mrs. Droullard living 

in Nashville? A. Well, I think so. I am not sure that 
she was there all the time, because I do not remember 
just when she left. 

f Q. Did she ever live out at Cedar Hill? A. Mrs. 

^ Droullard? 

Q. Yes. A. No; she did not live out there. She 
came out quite often. 

Q. But she came out and stayed there, at Cedar Hill ? 
A. Mrs. Droullard stay there? No. She would stay 
a week-end; and during the vacation she would come 

* out, during the summer, and stay a week or two weeks. 

r But she did not stay there. She worked in Nashville 

and she would just come out and make a visit. 

Q. Some times she would come out on Sunday and 
stay for a day? A. Mrs. Droullard? 

* Q. Yes. A. Yes. 

Q. When did Mrs. Droullard leave Nashville? A. T 
just don’t remember. I don’t remember the year, the 
date, when she moved away. 

Q. Was she living in Nashville at the time Mr. Gard¬ 
ner married Mrs. Saul? A. Yes. 

? 

Q. How long after that was it that she left Nash- 
► ville? A. I do not know. I do not remember what 

vear she left there. 
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Q. Was she living in Nashville after the Armistice 
was signed and at the time after Mrs. Gardner moved 
to Washington? A. Yes; she was there when the— 

Q. (interposing) About how long after that period 
was— 

Mr. Bress. (interposing) Was there anything you 
wanted to say, in answ’er to that question? 

A. (continued) I am almost sure she was; yes. 

Mr. Bress. I thought she was cut off. That is all. 

By Mr. Quinn: 

Q. Can you tell us approximately how long after the 
Gardners came to Washington, in 1919, Mrs. Droullard 
lived in Nashville? A. No; I can not, because I don’t 
remember. I don’t remember that. 

Q. Was it a matter of a year or two years or months 
or what? A. I would be afraid to say, because I could 
not tell you positively, the date that she left there. 

Q. Was she there in 1927? A. Was she there in 
1927? 

Q. Yes. A. No. 

Q. She was not there in 1927? A. I don’t think she 
was. I can not tell you. I do not remember what year 
she left there. 

Q. You are positive she was not there in 1927, 
aren’t you? A. I feel—yes—I do not think she was 
there; T am sure she was not; I am almost—I can not 
be positive—I am almost sure she was not there in 
1927. 

*#♦**### * 
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EXCERPTS FROM TESTIMONY OF MRS. SUE 

DROUILLARD. 

Page 746 to page 749 

By Mr. Bress: 

Q. Mrs. Drouillard, you are a sister of Mrs. Mary 
Harding Saul? A. I am. 

Q. Mrs. Drouillard, where do you live? A. Detroit, 
Michigan. 

Q. And with whom do you live there? A. With my 
husband. 

Q. What is his name? A. Bernard W. Drouillard. 

Q. And when did you marry Mr. Drouillard? A. 
Januarv 5, 1923. 

Q. Where did you marry him? A. Nashville, Ten¬ 
nessee. 

Q. Where were you born? A. Robertson County, 
Tennessee. 

Q. Cedar Hill? 

The Court. Cedar Hill, Tennessee? 

The Witness. Cedar ITill. 

By Mr. Bress: 

Q. Cedar Hill is in Robertson County? A. Yes. 

Q. What was your father’s name? A. John H. Hard- 
ing. 

Q. What was his occupation ? A. Why, he was magis¬ 
trate and county judge. 

Q. How long from the time of your birth at Cedar 
Hill did you remain in Tennessee, until when? A. 
Until the summer of 1924. 

Q. Until a year or so after you were married ? A. 
Yes. 

Q. Now did you spend all of that time at Cedar Hill ? 
A. Except the time I was away or visiting. 
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Q. How long did you stay, or bow much time did 
you spend in Nashville? A. I spent most of the time; 
that is, from 1912 until 1924. 

Q. 1912 to 1924, spent most of the time in Nashville? 
A. Yes. 

Q. What was the occasion of your being in Nash¬ 
ville? A. I was employed there, as well as going to 
school. 

Q. And after you went to school where did you go? 
A. I worked for the Perry—Lester Coal Company. 

Q. During vour residence in Nashville while vou 
were employed, as you have just stated, did you have 
occasion to have your sister, Mrs. Saul, with you? A. 
Yes; Mrs. Saul visited me. 

Mr. Quinn. Visited you? 

Bv Mr. Bress: 

Q. Visited you? A. She lived with me for a while, 
and I think a while of 1916 and 1917. 

Q. Just prior to her visit in 1916 or 1917 where was 
Mrs. Saul living? A. Cedar Hill, Tennessee. 

Q. With the family? A. With the family, yes. 

Q. Did you know Mr. Ethler Jones? A. Well, I knew 
him about two weeks. 

Q. Did there come a time when Mrs. Saul was with 
you at Nashville that she had occasion to meet Mr. 
Jones, if you recall? A. Yes. 

Q. Did you participate at all in that meeting? A. 
I introduced her. 

The Court. You are older than Mrs. Saul, I as¬ 
sume? 

The Witness. Yes. 

The Court. How manv children in the familv? 

• %■ 

The Witness. Two girls and five boys. 
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Tlie Court. Two girls and five boys. 

The Witness. Yes. 

*##**•••• 

Page 750 to page 757 

Q. Yes. Just prior to that date—that is in evidence 
I believe already—prior to the time of their marriage, 
how long did Mrs. Saul know Mr. Jones, if you know? 
A. She hadn’t known him, only a short time, perhaps 
two weeks. 

Q. And do you remember the occasion when she got 
married? A. I did not know anvthing about it until 
I was told about it, of course. I suppose they were mar¬ 
ried—I do not know, perhaps in the afternoon, and I 
did not know until later. 

The Court. Did she bring him home to your place? 
The Witness. No. 

Bv Mr. Bress: 

Q. If they married on December 30, 1916, when was 

it thereafter that vou saw vour sister? A. About a 

• • 

week later. 

Q. And where did you see her? A. Cedar Hill, Ten¬ 
nessee. 

Q. Did you learn where she had been for that week? 
A. Oh, yes; in St. Louis. 

Q. And do you know by what means she was re¬ 
turned to Cedar Hill from St. Louis? A. My father 
went there for her. 

Q. Now after the occasion when she returned from 
this marriage to Jones which you just said, didn’t she 
then continue to live with you? A. She was in Cedar 
Hill for a while and then she lived with me. 

Q. Now do you remember the occasion when she met 
Mr. Herbert W. Gardner? A. Yes. 
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Q. And approximately when was that, to the best 
of vour recollection? A. Why, early in the spring or 
summer of 1917. 

Q. Was there a courtship that continued from that 
time? A. Yes. 

Q. And did it result in marriage? A. Yes. 

Q. Can you tell us, if you remember, when that mar¬ 
riage occurred? A. I am not just sure of the date, 
but I think it was about October seventeen. 

Q. Seventeen? A. Yes. 

Q. Now did you visit her during that period? A. 
Yes. 

Q. You said October seventeen; did you mean 1917? 
A. 1917, because I was not positive of the month. 

Q. Then you meant October, 1917? A. Yes. 

Q. Were you familiar with Mr. Gardner’s activities 
in Nashville at that time? A. Only what he told my 
friends there; I knew where he was employed. 

Q. You did know that? A. Yes, where his office was 
located. 

Q. And where was that? A. It was in the Arcade 
Building in Nashville, Tennessee. 

Q. And what was the nature of his employment? A. 
They were steamfitters and architects. 

Q. Steamfitters and architects? A. Yes. 

Q. And was he engaged in that business during the 
entire period that you knew him? A. Yes. 

Q. And after the marriage of Mr. Gardner to your 
sister where did they live? A. They lived in Nash¬ 
ville, Tennessee for a short period. 

Q. Do you remember where in Nashville, Tennessee? 
A. Yes; Belmont Heights, T think; they were out in 
that section. 

Q. What section was that? A. Belmont Heights, and 
I believe it was on Belmont Avenue. 
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Q. And up to the time your sister was married to 
Mr. Gardner did she live with you? A. Yes. 

Q. And therafter she lived with Mr. Gardner? A. 
Yes. 

Q. Now’ do you know’ how* long they lived together 
in Nashville immediately following their marriage until 
Mr. Gardner left the city? A. No. It wasn’t so ter¬ 
ribly long. 

Q. Well, can you tell us, if you know, what was the 
occasion of his leaving the city after their marriage? 
A. He joined the Army and he was called. 

Q. And when he left to go in the Army do you know 
how long he w T as away? A. Well, I do not remember 
definitely when he left. He came back in 1919. 

Q. 1919? A. Yes. 

Q. And when he came back to Tennessee, did you see 
him on his return? A. Yes, and met him at the sta¬ 
tion w’ith my sister. 

Q. With your sister? A. Yes. 

Q. Was he in uniform at that time? A. Yes he was. 

Q. What had your sister been doing during the per¬ 
iod that he w’as away in the Army? A. She was em¬ 
ployed part of the time. 

Q. And do you remember by whom she was employed? 
A. She modeled for a short time, and then she was 
w’ith the Meador Coal Company. 

Q. Was that a competing coal company with the one 

w’ith wdiich vou worked? A. Yes. 

* 

Q. And when Mr. Gardner returned there and you 
met him at the station, didn’t Mr. and Mrs. Gardner 
continue to live together? A. Yes. 

Q. And did there come a time—and they were living 
together thereafter in Nashville? A. Yes. 
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Q. And did there come a time thereafter when they 
left Nashville? A. Yes; they came to Washington on 
a visit. 

Q. And when they came to Washington on a visit 
did vou have anv occasion to receive communications 
bv mail from vour sister? A. Yes. 

Q. And what did you learn from her with respect to 
whether or not—where she was staying when she came 
to Washington? 

Mr. Quinn. I object. 

The Court. Sustained. 

By Mr. Bress: 

Q. Did you, during the period after Mr. and Mrs. 
Gardner came to Washington upon this first time ever 
visit them in Washington? A. No. 

Q. You did not? A. No. 

Q. You continued to live in Tennessee for sometime, 
from 1919, and from that time on up until 1924? A. 
Yes. 

, Q. You were married in 1923, I think vou said? A. 
Yes. 

j Q. And between that period, from 1919 until the time 
you left Tennessee in 1924, did you have occasion to 
see vour sister in Tennessee? A. Yes. 

Q. How frequently did you see her? A. I saw her 
two or three times a year. 

Q. And where did you see her? A. Nashville, Ten¬ 
nessee. 

Q. And on any of those occasions when you saw her 
in Nashville did she go to Cedar Hill, if you know? 
A. Yes, she would visit me a few days and spend the 
most of the time out at my father’s. 


Q. Did that practice of returning to Tennessee, as 
you have described, continue the entire period that you 
were there? A. Yes; she was in Nashville, and I think 
twice at least in 1924 before I left for Detroit. 

Mr. Quinn. What was that last? 

Mr. Bress. Twice at least in 1924. 

Mr. Quinn. Just a minute. Let the reporter read 
it. 

(The reporter read the last answer.) 

By Mr. Bress: 

Q. There are two or three questions that I asked 
you that I want to repeat, to get this straight. 

Now, this last question that you answered, of at least 
two times in Nashville up to the time you left for De¬ 
troit, does that answer for that year 1924, or all of the 
other years ? A. 1924. 

Q. And I think you have answered that question, but 
I want to repeat it. What about the frequency of her 
visits in previous years prior to the time you left? A. 
She visited me at least two or three times a year up 
until 1924, and she was there, I think, with us about 
two or three times before I left in 1924 for Detroit. 

Q. Now on the occasions from 1919 until 1924, ap¬ 
proximately five years, according to your testimony, 
would mean she was there at least ten to fifteen times. 
Did you have occasion on any of these trips to Ten¬ 
nessee by Mrs. Saul to discuss with her what she and 
her husband were doing when they were away? 

Mr. Quinn. Yes or no. 

Bv Mr. Bress: 

Q. Answer that question, did she discuss with you, 
answer yes or no. A. Yes. 


Page 758 to page 759 
By Mr. Bress: 

I Q. When you left Nashville in 1924, did you leave 
with vour husband? A. No. 

Q. Were you living with your husband at that time? 
A- My husband went to Detroit in the early part of 
1924. 

Q. I didn’t hear you. A. My husband went to De¬ 
troit in the early part of 1924 and I joined him later 
in the summer. 

Q. Your husband went there for business reasons, 
didn’t he? A. Yes. 

Q. Did you give up your job in Nashville ? A. Yes. 
Q. And you joined your husband in Detroit? A. 
Yes. 

i Q. Have you lived there since that time? A. Yes. 
i Q. From 1924—from that time on and thereafter 
did you have occasion to see Mrs. Saul at any time 
between 1924 and 1927? A. Mrs. Saul visited me in 
1926 in Detroit. 

Q. Mrs. Saul visited you in 1926 in Detroit? A. 
Yes. 

Q. Now can you tell us whether or not you received 
any communication from Mrs. Saul prior to that visit ? 
A. I had a wire from Mrs. Saul, from Nashville stat¬ 
ing— 

Mr. Quinn. I object to that, if your Honor please. 
The Court. Well, she said she had a wire from her, 
from Mrs. Saul. 

Mr. Bress. Yes, from Mrs. Saul. 

The Court. From Nashville. Not what she told her. 


By Mr. Bress: 

Q. Yes, don’t tell us what the telegram said; you 
received a wire from Nashville? A. Yes. 
##**##*** 

Page 765 to page 767 
By Mr. Bress: 

Q. After you received this letter in 1927 when was 
it that you next saw your sister? A. In 1930. 

Q. What was the occasion of meeting your sister 
in 1930? A. On the way to my father’s funeral. 

Q. Where did you meet? A. In Nashville, Tennes¬ 
see. 

Q. At what place in Nashville did you see your sis¬ 
ter? A. In the hotel lobby. 

Q. Do you remember what hotel that was? A. I 
think the Andrew Jackson. 

Q. Did you meet her in the hotel by appointment? 
A. Yes. 

Q. And was Mr. Saul with her at that time? A. No. 

Q. What time of day was it that you met her ? A. I 
can’t be positive, but it was in the morning. 

Q. Did you meet Mr. Saul on that day ? A. Yes. 

Q. What was the occasion of your meeting Mr. Saul, 
and what if anything did you all do? A. I met my sis¬ 
ter, and we went shopping, and went back to the hotel 
and met Mr. Saul and went shopping again and Mr. 
Saul bought some flowers for my father’s funeral, and 
we returned to the Andrew Jackson Hotel for lunch. 

Mr. Bress. Did you hear the witness, your Honor? 

The Court. No. 

Mr. Bress. Will you read that last statement of the 
witness ? 



(The reporter read the answer above referred to.) 

Mr. Bress. Mrs. Drouillard, see if you can not speak 
loud enough for his Honor to hear you. 

The Court. I did not hear all of that last statement. 

Mr. Bress. Kindly keep your voice up. 

By Mr. Bress: 

Q. You and Mr. Saul and Mrs. Saul had lunch to¬ 
gether? A. Yes. 

Q. Now after this luncheon engagement at the Jack- 
son Hotel in Nashville did you have occasion to see 
Mr. Saul thereafter? A. No. 

Q. In Nashville, Tennessee? A. No. 

*##*#•##* 

Page 781 to page 783 

Q. What if anything was said by Mr. Saul in the 
course of this discussion or in Mr. Saul’s presence 
with respect to whether or not the adoption should be 
kept secret? A. Well, that was one reason for going 
to Detroit to be away from friends and the family so 
that there would not any one know that the baby was 
adopted. 

Q. Were you asked by both parties to keep it a 
secret? A. Yes. 

Q. Did you keep it a secret? A. I certainly did. 

Q. With whom, if any one, did you discuss the fact 
that the child was to be adopted? A. Well, only the 
doctor that examined him and another doctor, in case 
—so that tliev would have a witness—in case any one 
should go out to see the home, see whether it was 
desirable for the adoption of the child or not and they 
should ask for references to some one. 
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Q. Wliat about your husband! A. Well, I discussed 
it with him. I thought that you meant any one outside. 

Q. You were living with him in Detroit at the time? 
A. Yes. 

Q. What arrangements, if any, were made during 
your stay in New York with the Sauls with respect 
to whether or not and when they would come to De¬ 
troit? A. Well, they were coming out very soon, of 
course. I think that was arranged somewhere about 
the time the baby was supposed to be born. 

Q. And, when did they come to Detroit, if you re¬ 
member? A. Well, it was the first part of 1932, and 
I believe it was March; I am not sure. 

Q. Well, when they came to Detroit in March of 
1932, did you see them upon that arrival? A. That 
evening; yes. 

Q. And where did they stay then? A. Statler Hotel. 

Q. How soon after they arrived did the actual nego¬ 
tiations come in effect regarding the adoption? A. 
Well, I can’t state exactly; but I suppose in a week or 
so. We started out looking around at different babies, 
different homes; Florence Critendon Home, for one. 

Q. And when was it, according to your best recol¬ 
lection, that a child w*as found who was suitable to Mr. 
and Mrs. Saul? A. That was some time in April. 

Q. Did you see the child before his adoption ? A. 
Yes. 

Q. And during that period did you have occasion 
to see and talk with Mr. Saul? A. Yes. 

Q. Now, tell us this: What if anything did you ob¬ 
serve in your discussions with Mr. Saul in New York 
and in Detroit prior to the actual adoption of the child 
as to whether or not he was desirous of having this 
adoption a secret adoption? A. By all means he was; 
they both were. 
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Q. Did he at any time or in your presence state to 
you or to any one else that he was willing to have the 
child adopted, but not willing for it to be a secret 
adoption? A. No. 

*****#### 

EXCERPTS FROM TESTIMONY OF MISS GRACE 

A. CROOP. 

Page 1027 to page 1032 (P. A. 191) 

Q. Where do you live? A. 1360 New Hampshire 
Avenue. 

Q. And how long have you resided in the District of 
Columbia? A. Eighteen years. 

Q. What is your employment? A. Clerk in the Vet¬ 
erans Administration. 

Q. How long have you been employed there? A. 
Eighteen years. 

Q. Has your residence in Washington during the 
period, during the period you have stated, been a con¬ 
tinuous one or not? A. Pardon. 

Q. Have you resided constantly during this period 
which you have just stated; has that residence been 

a constant one here? A. Yes; 18 vears. 

~ *> 

Q. Do you know Mrs. Mary Harding Saul? A. I do. 
Q. When did von first become acquainted with her? 
A. Around 1923. 

Q. I will ask you if you recall where you became 
acquainted with her? A. Here in Washington. 

Q. What was her name at that time? A. Mary 
Gardner. 

Q. Did you know’ her husband ? A. I did. 

Q. What is his name? A. Herbert Gardner. 

Q. What w’as the nature of the acquaintance w’hich 
you had with Mr. and Mrs. Gardner? A. Well, we 
just—after I met Mrs. Gardner, I became very friendly 
with her. 
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Q. Were you friendly with her husband? A. I was 
at first. 

Q. Did you have occasion to visit them ? A. I did. 

Q. And at what place did you do so and over what 
period of time? A. When they first lived on Sixteenth 
Street. 

Q. Where did they live on Sixteenth Street, if you 
know? A. The St. Mahiel apartment. 

Q. Where was Mrs. Saul employed at that time, if 
you know ? A. Why, I think she was working with the 
Walker Company, Allen E. Walker. 

Q. Did you have occasion during the period you are 
referring to, during the early part of your acquaint¬ 
ance with her to go out with her at all ? A. Yes; I did. 

Q. And did you ever have occasion to go out with 
Mrs. Saul, Mrs. Gardner then, and her then husband? 
A. No, 1 did not go out with them, the two of them to¬ 
gether. 

Q. I think you stated you visited them in the home? 
A. Yes, in the home. 

Q. Had you had dinner with them? A. No. 

Q. Now, did there come a time that you visited the 
apartment on Sixteenth Street when there was any¬ 
thing you observed about Mr. and Mrs. Gardner not 
getting along together? A. No. 

Mr. Quinn. What was the answer? 

(Thereupon, the reporter read as follows:) 

“A. No.” 

By Mr. Bress: 

Q. Did there come a time, if you recall, when the 
apartment which Mr. and Mrs. Gardner occupied at 
the St. Miliiel was changed; they moved to another? 
A. Yes; they did. 
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Q. Do you know under what arrangement they were 
living at that time ? A. You mean— 

Mr. Quinn. Just a minute. First of all, hovr does 
she know? 

The Court. Well, she observed, of course. 

Mr. Bress. That was my question. 

The Witness. When I visited them first was when 
they were living on the first floor of the St. Mihiel. 

By Mr. Bress: 

Q. Yes. A. And then later she went to another apart¬ 
ment in this building on a higher floor. 

Q. And, you continued to visit them at that time 
and place ? A. I did. 

Q. And what if anything, from your observation, 
did you observe at the second place as to whether or 
hot they were getting along? A. Well, after they 
moved to the second apartment, I knew they were not 
getting along so well. 

Q. And, tell us what you observed, as you remember, 
with respect to the furniture and equipment in that 
second apartment; as to what facilities there were for 
sleeping; do you remember? A. In the second apart¬ 
ment ? 

Q. Yes, at the St. Mihiel. Do you what furniture 
there was in that apartment? A. Yes, I do remember. 

Q. Well tell us. A. Well they had on one side, they 
had a davenport and on the other side of the room 
they had a sort of a day-bed; the day bed they had 
from the first apartment, when they were living on 
the first floor. 

Q. And both of those items you have mentioned 
were available for sleeping purposes? A. Yes, sir. 
#***#*#*• 


Page 1033 to page 1041 (P. A. 192) 

Q. And, from that discussion and conversations be¬ 
tween Mr. and Mrs. Gardner in your presence, what 
was your understanding as to their mutual intention 
of returning to Tennessee t 

Mr. Quinn. I object, if the Court please. 

The Court. I will sustain that objection. It is not 
what she understood; it is what was said. The Court 
will have to make that decision. 

Mr. Bress. I realize that, your Honor. I withdraw 
that question. 

The Court. All right. 

Bv Mr. Bress: 

Q. Now, Miss Croop, do you know Bernard F. Saul? 
A. I do. 

Q. Are you well acquainted with him? A. Quite 
'well acquainted. 

Q. When did you first meet him ? A. I think it was 
some time early in the year 1926. 

Q. Under what circumstances did you meet him? 
A. Through Mrs. Gardner. 

Q. At that time, from your observation, what can 
you tell us with respect to the—what can you tell us 
with respect to whether or not Mr. and Mrs. Saul were 
then going out together? A. Yes; because they visited 
my home and I went out with them on several oc¬ 
casions. 

The Court. Were you married? 

The Witness. No, I am not. 

The Court. Were you then? 

The Witness. No. 


By Mr. Bress: 

Q. Have you never been married? A. No. 

Q. And you went out with them on several occasions ? 
A. I did. ' 

Q. What, if anything, did you observe during the 
period that Mr. and Mrs. Saul were going out to¬ 
gether prior to their marriage with regard to Mr. 
Saul’s attitude toward Mrs. Saul? A. Well, I always 
thought that thev were verv much in love whenever I 
was then around their presence. 

Q. Did he manifest that by his conduct? A. He did. 

The Court. What did he do ? 

The Witness. Well, addressed her always in en¬ 
dearing terms. 

By Mr. Bress: 

Q. How frequently did you go out with them? A. 
Well, I know thev visited mv home several times and 
I was—I don’t think I went to dinner with them, but I 
went out driving with them, and I went to the races 
with them. I think I had dinner with them one evening. 

Q. And, is your opinion as to his being in love with 
her and using endearing terms, based on what you ob¬ 
served on those occasions? A. Yes, sir. 

Q. Did you ever observe him say anything or do 
anything that would indicate that he had any reser¬ 
vations about his affections ? A. I think I did. 

Q. You think what? A. Well, I always thought and 
it looked to me as if he was very crazy about her and 
wanted to be with her all of the time. 

The Court. Well, you stated during that time that 
you thought that there were reservations. Did you 
understand the question? 

Mr. Bress. I do not believe the witness understood 
that question. 


The Court. Did vou consider that he was sincere in 
his manifestation of love and affection for this girl? 
The Witness. Yes I did; very much so. 

The Court. Maybe that answers the question. 

Mr. Bress. I think that answers it. 

By Mr. Bress: 

Q. Did there come a time, Miss Croop, that you 
were advised that Mr. and Mrs. Saul got married? A. 
Yes, sir. 

Q. And did you receive that information in person 
or by correspondence? A. By correspondence. 

Q. Do you know from what place you received that? 
A. Yes, it was in California. 

Q. And can you tell us approximately when that 
was? A. Well, it was after they married, after 1927— 
some time in 1927. 

Q. You can’t fix the month? A. No, 1 don’t believe 
I can. 

Q. And, did you have occasion to see Mr. and Mrs. 
Saul during the period that they were in California? 
A. No, I did not. 

Q. When was the next time that you saw them ? A. I 
saw them, I think, in November. 

Q. Of what year? A. When they came back here 
to Washington to live. 

Q. When they came back here to Washington to live? 
A. Yes. 

Q. Where did you see them at that time? A. The 
first time I saw them they were coming out of a movie. 

Q. Was there any statement made by them as to 
how long they had been in this city at that time? A. 
I do not think they had been in the city very long. 
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Q. Do you know where they were living at that time? 
A. Yes, I do not know whether at that time, but later 
1 heard from her, soon after I saw them that evening 
coming from the movie and they were living at Alben 
Towers. 

Q. Did you have occasion to visit them at Alben 
Towers ? A. Yes, I did. 

Q. Was Mr. Saul and Mrs. Saul living there to¬ 
gether? A. Yes; they were. 

Q. Did you ever visit them there when they were 
together ? A. Yes, sir. 

Q. Did you ever have occasion to go out with them? 
A. I did. 

Q. Tell us what places, if any, you went when Mr. 
and Mrs. Saul and you were in their company, during 
that period. A. You mean when I went with them, 
when they were living at Alben Towers? 

Q. The time you refer to now, when they came to 
Washington, after leaving California. A. When I first 
visited them, I was at their home, at a dinner party at 
their home. 

Q. And, were there many people present at that 
dinner party? A. I think just a couple of girl friends. 
The next time I went to a party at the Congressional 
Country Club with them. 

Q. Who was present at that party? A. Well there 
was, I think, his brother, Mr. John Saul, and Mr. and 
Mrs. William Doming, and a friend that took me; 
several others. I do not recall their names. 

Q. And after that dinner party, did you continue 
seeing Mr. and Mrs. Saul? A. I did. 

Q. Now, do you remember the occasion when Mr. 
and Mrs. Saul after their residence here in the Dis- 

I 

trict of Columbia, on the occasion when they were liv- 


ing at Alben Towers, did there come a time when they 
left the city of Washington and took up residence in 
some other city? A. Yes, I do. 

Q. Do you know where they went? A. To New York 
City. 

Q. Did you see them in New York? A. I did. 

Q. On how many occasions did you visit them in 
New York? A. Well, I think I saw them at least twice 
in New York City. 

Q. What was the occasion of your seeing them on 
the first occasion ? A. My first occasion of seeing them 
in New York was when I was on my way to Bermuda. 

Q. When you went where? A. To Bermuda. The 
first time I saw them was in New York, and they took 
me to the boat. Thev took me to dinner. 

Q. How long did you stay with them on that occa¬ 
sion? A. I did not stay with them in their home. 

Q. I did not hear that. A. 1 did not stay with them 
in their home. 

Q. When was that occasion, if you remember, when 
you took that trip to Bermuda ? A. In September, 1931. 

Q. Did you have occasion thereafter to see them in 
New York? A. Yes; I did. 

Q. When w*as that ? A. That was after the holidays; 
I think in 1932. 

Q. Could you fix that month, as close after the holi¬ 
days ? A. I think early in January. 

Q. Early in January, 1932? A. I cannot recall just 
what week or day it was. 

Q. Where did you stay in New York on that occa¬ 
sion? A. I really do not remember. I think it was at 
the Lincoln Hotel. 

Q. Do you know' where Mr. and Mrs. Saul were liv¬ 
ing at that time? A. At the Beverley. 



Q. Did you visit them at the Beverley ? A. I did. 

Q. What was Mrs. Saul’s condition at that time with 
respect to whether or not she was then an expectant 
mother, from what vou could observe and understood 
from Mr. and Mrs. Saul? A. Well, I noticed that she 
was expecting a child. 

Q. Did Mr. Saul make any statement to you about 
her having a child? A. Well, they both seemed very 
happy about it. 

Q. What was the nature of the entertainment which 
was arranged for you in New York ? A. Well, I visited 
them that evening in their home and they took me to 
dinner. 

Q. Did you three go out to dinner ? A. No; we didn’t 
go out. 

Q. Was any reason given why you did not go out, 
b^it had dinner there? A. Y'os, sir; the question came 
up as to "where we would have dinner, and Mr. Saul 
suggested that we eat in the dining room in the build¬ 
ing because of Mrs. Saul’s condition. 

Q. And, did you eat dinner in the dining room? A. 
We did. 

#•*#**##• 

Page 1042 to page 1044 (P. A. 192) 

Q. When was the next communication, of any kind, 
you received from them? A. I had a letter from her 
after they left New York and moved to Canada to 
live. 

Q. Did you have any communication from Mr. Saul? 
A. Not until after the child was born. 

Q. And, do you know when that communication was 
received? A. It was in May, 1932. 

Mr. Bress. Have you got defendant’s exhibit No. 0? 

Mr. Wilkes. Here (handing exhibit to Mr. Bress). 
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By Mr. Bress: 

Q. I show you this letter, marked “Defendant’s Ex¬ 
hibit No. 0”, and ask you whether or not that is the 
letter you refer to as having been received in May; 
is this the letter? A. Yes; it is. 

Q. And this letter was received from Mr. Bernard 
Saul? A. Yes, sir. 

Q. Can you tell us— 

The Court. Received from whom, did you say? 

Mr. Bress. Mr. Saul. 

The Court. Yes. 

Mr. Bress. I think your Honor has already read 
this letter. 

The Court. I have seen the letter. 

Mr. Bress. Yes. 

By Mr. Bress: 

Q. Now, can you tell us, Miss Croop, what are the 
circumstances or under what circumstances Mrs. Saul 
had possession of this letter? Tell us how. A. I gave 
it to her. 

Q. You gave it to her? A. Yes. 

Q. At what time did you give it to her; and under 
what circumstances? A. Well, when I first knew of 
the real trouble, getting a divorce, or an annulment. 
It came out in the papers and I read the paper in my 
office, and so I went quickly to call her up, to ask her, 
you know, because I saw it, of course, in the papers. 
I did not believe it. 

Q. What, if anything, did she say? A. I could not 
believe it. So, I said, “Mary, I have a letter from 
your husband saying that he was the proud father of 
a child,” and I said, “I still have that letter.” 

Q. You could not believe the newspaper article at 
that time? A. No. 
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Q. Did Mrs. Saul at any time up to the time this 
proceeding here was instituted, when they were re¬ 
ported in the newspapers, say anything to you about 
the child not being her natural born child ? A. No. 

Q. Did not? A. No; never. 

Q. And, did you ever hear anybody say that ? A. 
]^ever did. I was very much surprised. 

Page 1089 to page 1090 (P. A. 196) 

By Mr. Quinn: 

Q. Miss Croop, you stated you worked in the Vet- 
terans’ Bureau? A. Yes. 

Q. Mr. Gardner is chief of a division there, isn’t he? 
A. I think so. 

Q. Are you in that division? A. No. 

Q. You are not. You know him ? A. I do. 

Q. And you have seen him since this separation of 
his wife and himself? A. Not frequently. 

Q. I am not asking you how frequently you have 
seen him. You have seen him ? A. Yes. 

Q. And he knows you work in the Veterans’ Bureau? 
A. Yes, he does. 

Q. Have you talked about this case with Mr. Gard¬ 
ner? A. I never have. 

Q. Mr. Gardner has been working there all the time, 
in the Veterans’ Bureau, since Mrs. Saul and he sep¬ 
arated? A. He has, to my knowledge. 

Q. Has he ever talked to you there about going back 
to Tennessee since they separated? A. No; he hasn’t 
talked to me, only to say how do you do. 

Q. You have never had any conversation with him ? 
A. No; not since they separated. 

Q. Not since they separated? A. No. 
*#•»#*#*• 


Page 1093 to page 1095 (P. A. 197) 

Q. When did you last visit the Gardners at the P 
Street address? A. I do not remember. 

Q. Don’t you remember what year? A. No; I think 
it was around 1926. 

Q. Wasn’t it 1927 that you visited them? A. I do 
not think I visited her in 1927. 

Q. How long before you heard of the marriage to 
Mr. Saul did you last visit the Gardners at the P Street 
address? A. Will you repeat that question? 

Q. How long before you heard of the marriage of 
Mrs. Saul to Mr. Saul was your last visit to the Gard¬ 
ners on the P Street address? A. I don’t remember. 

Q. Well, was it three months, two months, or what? 
A. I know’ I visited them; I could not say how long a 
time it w 7 as before they w r ere married. 

Q. They were married in July, 1927. Do you think 
you visited the Gardner apartment during the early 
part of 1927 at P Street? A. I can’t say that I did. 
I may have visited them then. 

Q. And how 7 w r as the P Street apartment furnished? 
A. She had twro rooms there. 

Q. What kind of rooms w 7 ere they? A. Living room 
and bedroom. 

Q. And how w’as the living room furnished? A. She 
had a davenport there, the same davenport she had 
used in the other apartment. 

Q. Did you ever spend the night there? A. No, I 
never did. 

Q. And the bedroom had a double bed in it, didn’t 
it ? A. Yes. 

Q. What did Mr. Gardner talk about the first time 
you visited them at the P Street address? A. I do 
not remember that I saw Mr. Gardner. 


Q. You don’t remember whether you did or not? 
A. Yes. 

Q. And you deny that you saw or talked to him ? A. 
I do not think I saw him when I visited the P Street 
apartment. 

Q. You do not think you saw him? A. No. 

Q. What time in the evening did you visit ? A. Well, 
after office in the evening. 

• •**#•••• 

Page 1102 (P. A. 201) 

By Mr. Bress: 

Q. With respect to the St. Miliiel Apartment, which 
the Court asked you some questions about a little while 
ago; do you know when Mr. and Mrs. Gardner had 
their mutual separation, when they stopped living to¬ 
gether as man and wife; when was that? A. They 
were living in the second apartment at the St. Mihiel. 
«•###*•** 

Page 1104 to page 1105 (P. A. 202) 

By Mr. Bress: 

;Q. I think you stated that you worked in the same 
administration that Mr. Gardner does. You work in 
the same bureau? A. Not in the same division. 

iQ. Not the same division. A. I think he works on 
the seventh floor. I am on the second. 

Q. Has his work anything to do with the work you 
do? A. Not at all. 

Q. Is he in any way in a supervisory capacity over 
you? A. No, not at all. He never was. 

Q. How frequently have you seen him in the past, 
we will say, five years? A. Oh, just on the street; 
maybe at lunch time standing in front of the Bureau. 


Q. And 1 think you said that the extent of your 
discussion with him, your conversation, was that he 
would say “Hello”? A. That is all. 

The Court. What section of the Bureau do you 
work in? 

The Witness. I work in the Board of Appeals. 

The Court. Board of Appeals? 

The Witness. Yes. 

By Mr. Bress: 

Q. And do you know what division he is in? A. I 
think he is in the drafting division. 

The Court. The mechanical division, he said, did 
you not? 

Mr. Bress. He is in the mechanical division, in 
charge of hospitals. 

The Court. All right. 

###***** * 

Page 1108 to page 1110 (P. A. 202) 

Q. Do you remember how soon after they moved in¬ 
to the second floor you visited them there? A. No; I 
do not recall just how soon it was. 

Q. Do you remember how long after they went to 
the second floor that they separated? A. No; I could 
not tell just how long. 

Q. Was it six months or a year? A. It wasn’t that 
long. 

Q. And who told you about their separation? A. 
Mrs. Saul. 

Q. Did Mr. Gardner ever tell you ? A. Mr. Gardner 
did not mention it. 

Q. Did she mention it in the first floor apartment? 
A. No, she did not. 



Q. She did not? A. No. 

Q. But the time that she did mention it there was a 
davenport and a day bed in the apartment? A. Yes. 

Q. Did she tell you how long 1 before he had told you 
that they had separated ? A. I think she told me soon 
after they separated; I think she told me. 

Q. Did she tell you how long before he had the con¬ 
versation with you? A. I do not recall. 

Q. How long before she told you of the separation 
was it that vou had the conversation in the second 
apartment when Mr. Gardner referred to his hope of 
going back to Tennessee if he could get this work and 
the transfer? A. That w*as right after they went to 
live there. 

Q. Right after they moved to the second apart¬ 
ment? A. Yes. 

Q. Was there only one occasion in the second apart¬ 
ment that they mentioned going back to Tennessee to¬ 
gether? A. Well, I do not recall. 

Q. But there was one occasion? A. There was. 

Mr. Quinn. That is all. 

# * • * # * # * # « 

EXCERPTS FROM TESTIMONY OF JACOB 
BROWNSTEIN. 

Page 1200 (P. A. 202) 

By Mr. Bress. 

Q. State your full name. A. Jacob Brownstein. 

Q. Mr. Brownstein, where do you work? A. The 
Civil Service Commission. 

Q. United States Civil Service Commission? A. 
Yes. 

Q. And who is your superior officer or supervisor? 
A. Mr. Baugh. 
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Page 1201 (P. A. 202) 

By Mr. Bress: 

Q. Mr. Baugh sent you down here with those rec¬ 
ords? A. Yes. 

Mr. Bress. If your Honor please, this is a part of 
the original file of Mary Harding Gardner, that was 
brought down by Mr. Baugh originally when he came 
here to testify, but we understood from counsel for 
the plaintiff that they were to have photographic cop¬ 
ies made of the official records and substitute them; 
and, they failed to have one of the papers which we 
desired to offer photographed. 

The Court: All right. 

####*•*** 

Page 1202 to page 1203 (P. A. 202) 

Mr. Wilkes. If there is no objection to this we 
would like to call attention to the fact that they are 
two separate documents. This is a document filed 
February 12, 1924, whereas what we offered was the 
application to take the examination, on January 30, 
1924. 

The Court. Now does that document have a sep¬ 
arate exhibit number? 

Mr. Bress. We are offering it in evidence now. It 
has not been offered in evidence before, although it 
was presented here by the other side. 

Mr. Quinn. Why keep talking about its being pro¬ 
duced in court. You had a right to take any of the file 
that you wished. 

Mr. Bress. You said you were going to have it 
photostated, I understand. 

Mr. Quinn. No. 


The Court. Well, that does not help the court, gen¬ 
tlemen. 

Mr. Bress. Very well. 

The Court. I am not interested in what you did, but 
I want you to make sure that it is properly identified, 
if it has not been identified or put in evidence. 

Mr. Bress. No, it has not. 

The Court. See that it has the proper number if 
you are offering it. 

# ###*#### 


EXCERPT FROM TESTIMONY OR LEO K. 

DRURY. 

Page 212 to page 213. 

Q. You were to be his best man at the wedding, 
weren’t you? A. Yes, that is correct. 

Q. And Mr. Saul spoke with you about having you go 
with him up to meet Mrs. Saul on the way back from 
Tennessee when they were to be married, didn’t he? 
A. No. I was still working on the patent. 1 had to 
go to Pittsburgh, and I was going with him to Wheel¬ 
ing, when he was to be married, but as far as going to 
Tennessee to meet Mrs. Saul is concerned, I do not 
recall anything about that. 

Q. At whose request were you going to Wheeling to 
be with him at the time when lie was married? A. I 
would say his. 
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FURTHER EXCERPTS FROM TESTIMONY OF 

BERNARD F. SAUL, PLAINTIFF-APPELLANT. 

Page 1512 to page 1513 (P. A. 206) 

Q. Did you at any time suggest to Mrs. Saul that 
she take the trip to Philadelphia, referring to the trip 
which she took between the first and second trip to 
Tennessee? A. She suggested it; she said she was 
going away for her nerves, or something like that. 

Q. Did you at any time ever object to Mrs. Saul 
wearing any ring which Mr. Gardner had given her? 
A. No, I did not. She proposed the question, says, 
“You don’t like me wearing Mr. Gardner’s ring, do 
you, “or Mr. Gray’s ring. Says, “Don’t you want to 
buy me a ring?” And kept talking about it. Said she 
had gone down to the store and selected the ring and 
finally we went down there and purchased the ring 
downtown. 

Q. Mr. Saul, at the time of the securing of the mar¬ 
riage license at Richmond, Indiana, what direction, if 
any, did you give to' Mrs. Saul with respect to how she 
should state her residence at that time? A. I did not 
give any directions at all. I went into the courthouse 
and made inquiry. They had refused to perform any 
marriage ceremony in Ohio. I made inquiry there and 
came out and advised her of the residence require¬ 
ments. There was something, three to live or ten days 
requirements, before the license could be issued. 
There had to be three, four or five days’ residence in 
Indiana before they could be married. 

###### * * * 





200 


Page 1581 to page 1582 (P. A. 210) 

Q. Now, have you cancelled checks and bank de¬ 
posit books for the account which you and your wife 
had jointly in California? A. No; I have not. 

Q. What became of that? A. I moved so many 
times, 1 do not know what happened to a lot of my 
papers, whether she took them when she left or not. 

Q. Isn’t it a fact that you have obtained from the 
bank in California a copy and transcript of that rec¬ 
ord? A. No. 

Q. Have you seen any transcript of it? A. No. 

Q. Have you endeavored to obtain that? A. No. 

Q. Do I understand that you have neither the check¬ 
books, nor any of the checks that were drawn on that 
account? A. Yes. 

Q. And, you have not had any since you left Cali¬ 
fornia? A. Yes, I had many of them when I was at 
Riverside and New York, but I have moved so many 
times things disappeared. 

Q. And, you haven’t any of them now? A. No. 
*#######* 

EXCERPTS FROM TESTIMONY OF WALTER 
WILLIAM HOLMAN. 

Page 1588 to page 1589 (P. A. 210) 

By Mr. Wilkes: 

Q. What is your full name, Mr. Holman? A. Wal¬ 
ter William Holman. 

Q. And where do you reside now? A. Springfield, 
Tennessee. 

( t ). How far is that from Cedar Hill, Tennessee? A. 
Nine miles. 


261 


Q. Did you ever live at Cedar Hill, Tennessee? A. 
Yes, sir. 

Q. During what years? A. Well, I lived there first, 
practically all of the time, from 1916 up until 1932. I 
was away a part of 1917 and a part of 1918. 

Q. Now, what months were you away from there in 
1917 and 1918? A. Well, if I remember right, I left 
in February of 1917 and return in April of 1918, some¬ 
thing about like that. If that is not exactly right, it is 
almost. 

Q. Where did you reside in Cedar Hill during the 
periods that you have just mentioned; where did you 
live there? A. I lived with my sister from 1916 up 
until I went to Evansville. 

The Court. Indiana? 

The Witness. Yes. 

The Court. You lived in Evansville? 

The Witness. Yes. I worked there in the railroad 
shops for about 16 or 17 months. 

The Court. "What shops? 

The Witness. L. & N. 

By Mr. Wilkes: 

Q. Now, that was 1917 and 1918 that vou w’ere there? 
A. Yes, sir. 

Q. Now, you say you lived there with your nieces? 
A. Well, my nieces and mv sister. 

Q. With your sister and your nieces? 

#*>#*#*#** 


Page 1602 to page 1600 (P. A. 211) 

The Court. And, your jobs would take you into the 
country and you would spend the nights at the place 
where you were working? 

The Witness. One in a great while. 

The Court. You would usually come home? 

The Witness. If I had a little job, didn’t have trans¬ 
portation, maybe I would stay a night or two until I 
got it complete. 

The Court. You knew that she was living in Nash¬ 
ville a part of the time? 

The Witness. Well, I can’t say that I did know it. 

The Court. Or her sister was there, I believe ? She 
was staying with her sister. 

The Witness. In Nashville? I do not know where 
her sister was. 

The Court. Do you know where she was working? 

The Witness. I think I heard she was: yes, sir. 

The Court. How about this girl ? 

The Witness. No, I never knew, maybe— 

The Court. Do you remember Mr. Gardner, her sec¬ 
ond husband, who was a soldier? 

The Witness. I didn’t know she had a second. 

The Court. Her first husband was Jones. You did 
not know him, did you? 

The Witness. No, sir. 

The Court. Her next husband was Mr. Gardner 
whom she married in Nashville and he went to the war 
and then came back. You knew nothing about that, 
did not know him? 

The Witness. No, sir. 

The Court. All right. 

Mr. Quinn. May this witness be excused? 
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Mr. Newmyer. I would like to ask him a few ques¬ 
tions. 

Mr. Quinn. Yes. 

Cross Examination 
By Mr. Newmyer: 

Q. Mr. Holman, when did you come to Washing¬ 
ton? A. This morning. 

Q. And who came with you ? A. Mr. Reynolds. 

0. And, when were you first asked to come to Wash¬ 
ington? A. Last Thursday. 

Q. And who asked you? A. Mr. Reynolds. 

Q. And who is Mr. Reynolds? A. He is a David¬ 
son County man, Nashville. 

Q. What is that? A. Nashville man. 

Q. Nashville man? A. Lawyer; yes, sir. 

Q. And, were you asked anything at all about the 
Hardings until last Thursday when Mr. Reynolds 
came to see you? A. Was I asked anything about 
them? 

Q. Yes; did you know anything about this case up 
to that time? A. No, sir. Well, I might have the day 
before that. My niece told me this was on foot, maybe 
one or two days before that when I was in Spring- 
field. 

Q. Do you know how many people in Cedar Hill that 
ATr. Reynolds went to see? A. No, sir; I do not know. 

Q. Did he talk to your niece? A. Yes, sir. 

Q. And, did you ever go and speak to Joe Harding 
about it? A. No, sir. 

Q. Did Mr. Reynolds go to see Joe Harding? A. I 
do not know. 

Q. He is still there, isn’t he? A. I guess so. 
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Q. You guess so. Haven’t you been living there at 

Cedar Hill and don’t vou know whether Joe Harding 

is still living there? A. I have not been there since 

the 14th of June; that is, I haven’t lived there. 

The Court. Where do vou live now? 

•> 

, The Witness. Nine miles north of Springfield. 

The Court. Springfield, Tennessee? 

The Witness. Cedar Hill is nine miles west. That 
is just a triangle. 

The Court. I see. About 18 miles. Then, you went 

there in June of this vear? 

•> 

The Witness. No, sir; I married in June. I lived 
in Springfield up to three weeks ago. 

The Court. Where do you live now? 

The Witness. I live out nine miles north of Spring- 
field. 

The Court. In the country? 

The Witness. Yes, sir. 

The Court. How long have vou been awav from 

i v - 

Cedar Hill, will you tell us that, altogether? 

The Witness. I left there in August, 1931, I think 
it was. 

The Court. August, 1931? 

The Witness. Yes. 

The Court. Haven’t been back since? 

The Witness. No; only just to visit. 

The Court. That is a little over five years ago. 

The Witness. Yes, sir. 

The Court. Since you lived there? 

The Witness. Yes, sir. 

Bv Mr. Newmver: 

Q. And you have not had any contact with the 
Hardings and have not been back there since 1931? 
A. &o. 


265 


Q. Mr. Reynolds came out to Springfield to find 
you? A. He came to my home. 

Q. How many people lived in Cedar Hill when you 
left there; about how large a place was it? A. About 
the same size it has been ever since I can remember. 

Q. And, how many people? A. I don’t know. I 
never did count them. It could be done very easily, 
though. Not very many. 

The Court. You knew' them all when you lived 
there? 

The Witness. Yes, I guess all of them. I guess there 
w T as not a one that I did not know by name. 

By Mr. Newmyer: 

Q. What sort of work did you do when you lived in 
Cedar Hill? A. Carpentering. 

Q. And when you were doing that work, did you 
have w r ork all of the time? A. No, sir; not all of the 
time. 

Q. What? A. No, sir; not all of the time. 

Q. And, w T here wrere you working on your carpentry 
work; w r as that done in Cedar Hill? A. No; very 
little in Cedar Hill; out in the neighborhood around 
Cedar Hill. 

Q. By neighborhood around, about how far way did 
you go? A. Oh, a couple of miles; three miles, maybe. 

Q. And, what kind of w T ork did you do, what kind 
of carpenter work? A. Building tobacco barns, 
principally. 

Q. How long would it take to do that? A. Well, it 
would take around a week or ten days to build a barn. 

Q. And, when you were aw T av building barns, did 
you come back to Cedar Hill every night? A. Yes, 
usually came back at night. 




Q. And, how did you—you left again early in the 
morning? A. Yes, sir. 

Q. And kept that up until you finished your job? A. 
Yes, sir. 

Mr. Newmyer. I think that is all. 

Mr. Quinn. That is all. 

Mr. Newmyer. Just one further question. 

By Mr. Newmyer: 

Q. Did you know Sue Harding? A. Yes, sir. 

Q. How frequently did you see her when you lived 
in Cedar Hill? A. Well, she wasn’t there very much 
of the time I was there. She married or left there 
pretty quick after I moved to Cedar Hill, if not before 
that. 

Q. Did you go to Squire Harding’s funeral? A. 
No, sir; I don’t think I did. 

Q. Why not; if you were such a good friend? A. 
Well, I just probably had on my working clothes, or 
something like that and did not change them. 

0. As a matter of fact, you weren’t very friendly 
there, were you? A. Weren’t very friendly? 

Q. Yes. A. Yes, sir. 

Q. But you did not feel friendly enough to come to 
the funeral? A. It wasn’t a matter of not feeling 
friendlv. I don’t remember anv reason whv I didn’t 

» V * 

go unless I just had on my working clothes and did 
not change them. 

The Court. Where did the funeral take place, at the 
home or at the church? 

The Witness. I think in the Methodist Church. 

Mr. Newmver. That is at Cedar Hill? 

The Witness. Yes, sir. 

Mr. Newmyer. That is all. 

Mr. Wilkes. That is all. 
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PLAINTIFF’S EXHIBIT NO. 3a. 

Endorsed: Filed Oct 20 1939. Charles E. Stewart, 
Clerk. 

M.H.G. Tuesday 

Sweet, Sweet Sweetheart: 

Here I am safe and sound. Pan-American was on 
time and I arrived at Nashville at exactly 5:05 this 
afternoon. Weather was very nice until I reached 
Louisville and then it was terribly warm all the way 
to Nashville and tonight it is something fierce. It does 
get warm here. I so hope I will not have to stay very 
long. The main reason, however, is not the weather. 
I just don’t want to be away from you, dear. Am so 
terribly lonesome for you already. The last twenty- 
four hours have seemed like years— 1 do love you so, 
Bernard—just more than anything in all the world, 
dear. 

Have had the nicest time looking at my ring. I just 
think it is the prettiest ring in the world and you the 
nicest, sweetest person in the world to give me such 
a lovely one. 

Am going down to see Mr. Rutherford tomorrow 
and do hope I’ll be able to help things along a little. 
You’ll say a little prayer for my success and an early 
hearing, won’t you, sweetheart? I’m going to pray 
too. 

Please excuse everything, dear, as I’m writing on 
my knee and am so tired and sleepy I can hardly hold 
up my head. Am going to bed in a very few minutes. 

Telephone number is G-3726. Call after twelve 
o’clock—as it is much cheaper and it is an hour earlier, 
bv my time and vou will not get me out of bed. Mv 
address is 151 7th Ave., No., c/o Mrs. J. D. Waller, you 
know. 

Take good care of you for me, dear, and write me 
a nice long letter as I’m so lonesome and blue for my 
darling. 

All mv love, sweet. 


Mary. 
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PLAINTIFF’S EXHIBIT NO. 3b. 

(Front of Envelope) 

Nashville, Tenn., Jun 29 1927 12 M. 

Mr. Barnard F. Saul, 

P. 0. Box No. 3007, 

Washington, 

D. 0. 

Received 7/1/27 4.45 P.M. 

Endorsed: Filed Oct 20 1939. Charles E. Stewart, 
Clerk. 

(Back of Envelope) 

Mary H. Gardner, 

151 7th Ave., No., 

Nashville, 

Tennessee. 


stranded at 23" & Wyo Ave. 

PLAINTIFF’S EXHIBIT NO. 17a. 

Endorsed: Filed Oct 20 1939. Charles E. Stewart, 
Clerk. 

Tuesday 

My Own Precious Dear: 

Said I wouldn’t write you again but just couldn’t 
help it after I got your telegram. I’m so sorry that 
I was a bad child and wrote you such a “nasty” letter 
but was so hurt because T thought 1 wouldn’t see vou 
just as soon as I could. I’ve been away so long and I 
do want to see you so badly. I’m just living for that 
time only. I just love and want you so much and every 
minute that I’m a wav from vou seems a vear. 

Now, please, dear, don’t let anything interfere with 
things now as I can’t bear to be away from you much 
longer and I can’t live without you—ever. I love you 
more than anything in the world and know that you 
know that I do so please forgive me for being bad and 


write and tell me where and when to meet you and 
please, darling, don’t make it any later than Sunday. 

I love you, love you, love you. 

Mary. 

P. S. Know my letters have been the worst in the 
world but I’ve been so nervous and miserable I just 
haven’t been able to do any better. Know you will 
excuse those too, won’t you? Love you again and 
again. 

P. 

PLAINTIFF’S EXHIBIT NO. 17b. 

(Front of Envelope) 

Nashville, Tenn., Jul 5 1927 10 PM 

Mr. Bernard F. Saul, 

P. 0. Box 3007, 

Washington, 

D. C. 

Endorsed: Filed Oct 20 1939. Charles E. Stewart, 
Clerk. 


DEFENDANT’S EXHIBIT Dl. 

Endorsed: Filed Oct 20 1939 Charles E. Stewart, 
Clerk 

C. H. Small Bernard Saul 

C. H. Small & Co. 

BUILDERS and REAL ESTATE 

BUILDER OF FINE HOMES OFFICE: 1515 M STREET N. W. 

Washington, D. C. 

Phone Main 6S61 

Tuesday. 

My Sweet Little Baby:— 

I kept my tears in check as long: as I could but just 
as the train was pulling out I couldn’t control them 
any longer. I cried, but why should I cry. I am going 
to have vou all my own in one more week, which is 
going to seem like rears. I love my Babv more than 
anything in all the world. Just loving you more every 
minute and can’t wait until I have you, darling. 

I haven’t had mv lunch vet and it is 1:30. It will 
seem so lonesome without you sweet thing. So dif¬ 
ferent. 

I hope you slept well on the train and that the trip 
caused you no inconvenience except not having your 
Daddv alongside of vou. I went to bed earlv. 

I am going to see Mrs. Austin after lunch and if she 
hasn’t the mazuma I’ll move the refrigerator tomor¬ 
row morning. 

Take good care of yourself Baby as I have told you 
before you cannot be too cautious and I am very 
anxious lest something might happen to you. You are 
all I have in all the world so please don’t take any 
chances. Get plenty of rest so your nerves will be in 
fine shape when Papa takes you away with him forever. 

The thing I dread is packing that damn trunk. I’ll 
be sure to forget a half dozen things. 


As Clarence is still sick, personally himself, I must 
hurry out & get a bite to eat and be out on the job. 

I’ve got lots of things to do so I’m going to start 
right away & not leave everything to the last. 

Loads of love Baby & write me often. Just heaps 
of kisses & hugs. 

Bye Bye Bernard. 

P. S. Take care of the rock. 

P. S. I hope Mr. Rutherford has everything ready & 
that you don’t have to go into court. Keep out of the 
blazing Tenn. sun. 

Love Bernard. 

Ilurry up & get your name changed. Let me know 
how I can’t get you by phone. 


DEFENDANT’S EXHIBIT D2. 


(Front of Envelope) 

Endorsed: Filed Oct 20 1939 Charles E. Stewart, 
Clerk 


Washington, D. C. Jun 28 5—P M 1927 
Let’s Go! Citizens Military Training Camps 
United States Postage 2 Cents 2 
Tuesdav 


Mrs. H. W. Gardner, 
c/o Mrs. J. D. Waller, 
151—7th Ave. North, 
Nashville, 

Tenn. 


(Back of Envelope) 

From P. 0. Box 3007 
Wash. D. C. 



DEFENDANT’S EXHIBIT El. 

i Endorsed: File Oct 20 1939 Charles E. Stewart, 
Clerk. 

July 2d 

Sweetest little mother in all the world! 

It certainly was wonderful to hear your sweet voice 
last night or rather this morning. It took me forty-five 
minutes to make the connection. It has been hot as 
hell here and Mr. Small has been very sick. He came 
down to the office Wed. for a few hours but I pre¬ 
vailed upon him to go home. His kidneys are giving 
him a lot of trouble so naturally I haven’t been able to 
talk business. The car is O.K. 1 am packing at night 
as best I can. That is, I haven’t located an empty 
trunk but I am getting my clothes etc in order. I am 
afraid I am going to have some trouble about my 
money in connection with my father. He is suggesting, 
today, to reinvest cash funds in some other jobs, but 
I hope I can postpone it until Thursday and then hop. 
In the event that such cannot be arranged I want your 
suggestion. 

I was under the weather Wed. didn’t get to the office 
till one P.M. My neck & a cold were the cause. But 
I am quite well now except without Small I am quite 
rushed. 

I certainly miss my baby terribly. Last night I 
couldn’t sleep, thinking & wishing you were in my arms, 
close to vour Bernard, so I could reallv tell vou how 
much I love you and miss you. OH Baby this is terri¬ 
ble without you. You don’t know how much T miss 
you. It never will be again. Never! 

I think Wheeling W. Va. would be a good place to 
meet on Sunday. I hope Small is O.K. Tuesday but 
I realize he is in bad shape. 

The hardest thing for me is getting that trunk 
packed & not letting them know about it. 

I certainly enjoyed your sweet letter. It was sweet 
of you to write me as tired as I know you were. I 
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hope the weather does ease up a little. So Sat. Mr. 
Rutherford is going to fix things for both of us. That’s 
wonderful. 

It a wonder I haven’t heard from Helen. Probably 
she has called but left no message. The hell with her 
& the rest of them. 

Leo has been to N. Y. & Pliila about the step plate. 
He is very inquisitive about your absence. I told him 
you were in Roanoke. 

Well precious baby take care of yourself and Ber¬ 
nard will be doing his damdest to get things in shape. 
You see I practically lost a whole day from work 
Wed. and the rest of that day was spent trying to get 
Small to go home. 

It is now quite late so I must meet Teresa & take 
her home as everybody in the family has left her 
stranded at 23” & Wyo Ave. 

Well baby keep up the fight as it is worth it, if not 
for your sake for mine. I have other things to tell 
you but I will write you tomorrow" when I have more 
time to concentrate. Excuse everything, no para¬ 
graphs no nothing, but all the love in the world is in 
my heart for you baby. God bless you! 

Bernard 

P.S. 

Mrs. Austin wouldn’t pay but 10.00 for Refrigera¬ 
tor. I am using it ill one of our houses & will get you 
20.00 for it. How’s that? Love Bernard. 
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DEFENDANT’S EXHIBIT E2 
(Front of Envelope) 

Endorsed: Filed Oct 20 1939. Charles E. Stewart, 
Clerk. 

Washington, D. C., Jul 2 11.30 P.M. Special De¬ 
livery. 

Mrs. Mary H. Gardner, 
c/o Mrs. J. D. Waller, 

151 7th Ave., North, 

Nashville, 

Tenn. 

(Back of Envelope) 

From P. 0. Box 3007 
Wash. D. C. 
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Mary Harding Saul. 


Appeal From the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


I. 

INTRODUCTORY. 

Bernard F. Saul, appellant, was plaintiff below, and 
shall be so called herein. Mary Harding Saul, appellee, 
shall be referred to as defendant in this brief. 

Because of the great length of the transcript of rec¬ 
ord and because plaintiff, as hereinafter stated, will 
urge upon the consideration of this Court but one ques¬ 
tion, the Court granted plaintiff’s motion to print, in 
lieu of the record, as an appendix to his brief such 
part of the record as is material to the question here 
presented for the Court’s consideration. That has 
been done in the gray-covered book entitled “Appendix 
to Appellant’s Brief Containing Printed Parts of Tran- 
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script of Record”. For convenience herein refer¬ 
ences to that Appendix will be given the ordinary rec¬ 
ord designation. For instance, in referring to evidence 
to be found on page 80 of the Appendix to appellant's 
brief, we shall use the symbol (R. 80). 

n. 

JURISDICTIONAL STATEMENT. 

This is an appeal by the plaintiff below, Bernard F. 
Saul, from a final decree of the District Court of the 
United States for the District of Columbia, dismissing 
the bill of complaint for the annulment of plaintiff’s 
marriage to the defendant, Mary Harding Saul, and 
granting the prayers of defendant’s cross-bill for sep¬ 
arate maintenance and custody of an adopted minor 
child (R. 60-61). 

The bill of complaint for annulment of marriage was 
filed in the equity branch of the court below on Novem¬ 
ber 22, 1934 (R. 13-18), prior to the adoption of the 
new Rules of Civil Procedure for the District Courts 
of the United States, and the jurisdiction of the lower 
court over the controversy is not disputed: 

Sections 41, 44, 101, Title IS, D. C. Code. 

The jurisdiction of this court to review the lower 
court’s final decree is also undisputed: 

Section 26, title 18, 1). (’. Code. 

III. 

THE CASE. 

Plaintiff brought this action in the District Court for 
an annulment of a marriage entered into between him¬ 
self and defendant in Richmond, Indiana, on July 12, 
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1927. lie founded his claim upon the allegation that 
on October 30, 1917, defendant had entered into a mar¬ 
riage with Herbert W. Gardner; that Gardner is still 
living and that there had been no valid decree of di¬ 
vorce terminating his marriage to defendant. 

Plaintiff’s complaint shows that on June 7, 1927, de¬ 
fendant filed in the Circuit Court of Davidson Countv, 
Tennessee, a bill of complaint for absolute divorce 
from Gardner, which cause was entitled “Mary H. 
Gardner, a citizen of Davidson County, Tennessee, v. 
Herbert W. Gardner, a non-resident of Davidson 
County, Tennessee” (R. 213; plaintiff’s Exhibit No. 
1). In the divorce action in Tennessee Gardner was 
proceeded against, as a non-resident, solely by publi¬ 
cation in a newspaper published in Nashville (R. 215), 
no copy of which publication was served on him or sent 
him bv mail. He knew nothing of the institution of 
the suit for divorce, or the proceedings therein, until 
after a decree of divorce had been entered on July 9, 
1927 (R. 216). Defendant joined plaintiff in West Vir¬ 
ginia on July 10th and proceeded with him to Rich¬ 
mond, Indiana, where on July 12th they partici¬ 
pated in the ceremony of marriage above referred to. 
Following that ceremony plaintiff and defendant pro¬ 
ceeded to San Francisco, California, and en route de¬ 
fendant wrote Gardner “a letter from out West say¬ 
ing she had obtained a divorce in Tennessee and she 
and Mr. Saul had been married.” That was his first 
information that a suit for divorce had been filed in 
Tennessee (R. 108). 

Plaintiff contends that when the action for divorce 
was instituted in Tennessee, neither defendant nor 
Gardner was a resident of, or domiciled in, that State; 
that Gardner’s place of residence at that time, and for 
many years prior thereto, was the District of Colum- 
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bia, and that that also was the domicile of defendant 
both because (1) the domicile of the wife follows that 
of her husband, and (2) she had made it her place of 
bona fide legal residence and had repeatedly declared 
it so to be. Plaintiff therefore avers that the Circuit 
Court of Davidson County, Tennessee, had no jurisdic¬ 
tion to entertain defendant’s suit for divorce against 
Gardner nor to enter a decree of divorce therein; that 
the decree actually entered on July 9, 1927, is a nullity 
for want of jurisdiction. 

The Tennessee Court ruled, in the divorce suit, that 
Gardner was a “non-resident of the State of Tennes¬ 
see” (R. 215-216), and the proceedings in that case 
were those “required by law for non-residents” (R. 
216). 

The Court below in this case held that “Gardner was 
domiciled in the State of Tennessee at the time of the 
divorce” (R. 48). Ignoring the fact that this holding 
was directly contrary to the judgment of the Tennessee 
Court that Gardner was a non-resident of that State; 
and ignoring, also, the fact that the only proceedings in 
the Tennessee Court were those applicable to the case 
of a non-resident defendant, the Court below upheld the 
validity of the Tennessee decree of divorce expressly on 
the ground that both parties were at the time legal resi¬ 
dents of that State. So holding, the District Court de¬ 
nied plaintiff’s prayer for annulment of his marriage 
to defendant, and dismissed his complaint. 

After going through the ceremony of marriage at 
Richmond, Indiana, on July 12, 1927, plaintiff and de¬ 
fendant co-habited as husband and wife until 1934. No 
issue was born of this relationship. In Michigan in 
1932 they adopted a male child and gave to him the 
name of Bernard Francis Saul, Jr. Reference is made 
to the custody and maintenance of this adopted child 
hereinafter. 
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IV. 

ONE QUESTION FOR DECISION HERE. 

Did the Circuit Court of Davidson County, Tennes¬ 
see, have jurisdiction to enter a valid decree divorcing; 
defendant and Herbert W. Gardner in Julv, 1927; or is 
that decree void and, therefore, the marriage cere¬ 
mony between plaintiff and defendant which followed 
it a nullity ? 

The true answer to the foregoing requires an answer 
to the question what was the legal residence, the domi¬ 
cile, of the Gardners in 1927, when defendant instituted 
in Tennessee a suit for an absolute divorce, and when 
the Court there awarded her a decree of divorce from 
Gardner. We shall, therefore, present a statement of 
facts, summarizing the record on this question. 

In the Court below there were presented for deci¬ 
sion, in addition to that involved in the foregoing ques¬ 
tion, issues respecting (1) alimony to be paid by plain¬ 
tiff to defendant; (2) custody and maintenance of the 
adopted child; and (3) payment of fees to defendant’s 
counsel. Contending that on the main issue in the case 
the Court below erred, it is our position that error 
necessarily was committed in disposing of the first and 
third of these issues. Plaintiff is and always has been 
willing and anxious to provide suitably for the adopted 
child. We submit that if this Court concludes that the 
Court below erred in refusing to enter the decree of 
annulment prayed by plaintiff, the District Court’s de¬ 
cree should be reversed and the case remanded to enter 
such a decree, and for such other proceedings respect¬ 
ing the custody and maintenance of the adopted child 
as in the light of the new status of plaintiff and de¬ 
fendant may be found to be consistent with justice and 
the best interests of the child. 
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The only question plaintiff will argue on this appeal 
is that involving the validity or invalidity of the Ten¬ 
nessee divorce decree. 

V. 

STATEMENT OF FACTS. 

We shall deal here only with the evidence relating 
to the question of the legal residence of the Gardners 
at the time of the divorce proceedings instituted in 
Tennessee in 1927 bv Mrs. Gardner. 

During the trial below the District Judge correctly 
ruled that the primary question was whether or not 
at the time of the divorce proceedings in Tennessee 
Gardner was a legal resident of that State because the 
domicile of defendant was her husband’s domicile. (K. 
184.) From the record it is apparent that all counsel 
acquiesced in this view, (id.) We shall hereinafter 
discuss (a) that rule of law, (b) the exceptions thereto, 
and (c) the non-applicability of the exceptions to the 
instant case. 

1 . 

Gardner’s Domicile. 

1. What then are the facts as to the domicile in 1927 
of Gardner? 

Herbert W. Gardner was born in Massachusetts 
July 15,1890. He lived in Massachusetts from the time 
, of his birth until he was 22 years old. He was then a 
mechanical engineer. (R. 98-99) His brother was the 
president of the Standard Engineering Company, a 
corporation, with its headquarters in Washington, 
D. 0. (R. 100) In 1912 or T3 Gardner left Massachu¬ 
setts, came to the District of Columbia, and entered 
the employ of that Company. (R. 99; 115) Its 
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business was plumbing, heating, and ventilating, 
under contracts calling for performance in various 
parts of the United States, as well as in the District. 
(R. 118; 242.) In the execution of its contracts outside 
of the District, the Company from time to time as¬ 
signed Gardner to go from the Washington office for 
work on the Company’s jobs in other cities. (R. 100.) 
Sometimes when a job was finished in one place, Gard¬ 
ner would be assigned to go directly to another city on 
another job for the Company there, and on such occa¬ 
sions he proceeded from one assignment to another 
without returning to headquarters in Washington. (R. 
100.) At other times upon the completion of an out-of- 
Washington assignment he would return to the Com ¬ 
pany’s head offices here to perform duties until again 
sent on an out-of-town job. (R. 144.) This was his 
status from the time he came to Washington until he 
enlisted in the Army in 1917. During all of this time, 
as he himself stated it, his residence in Washington, 
D. C., was “actual,” and his absences therefrom were 
“only on business representing a Washington business 
firm.” (R. 239.) Among the places to which he was 
assigned in connection with his work for the Standard 
Engineering Company were Cincinnati, Ohio, for 
about six months; Loomis, Connecticut, for a 
year or more (R. 144); Nashville, Tennessee, to 
which he went, for the Company, in 1914. (R. 100-101.) 
He remained there from one and one-half to two years, 
and then was sent by the Company to Pittsburgh, 
Pennsylvania, where he was engaged for about six 
months. (R. 101, 115.) At the end of the Pittsburgh 
assignment, the Company sent Gardner back to Nash¬ 
ville, Tennessee, (R. 115) and he was there on duty in 
the Company’s branch office when the United States 
entered the World War. In August, 1917, he enlisted 
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in the Army at Nashville, joining up with a hospital or¬ 
ganization then being formed at Vanderbilt University 
there. On his registration card, required by the Selec¬ 
tive Service Act, executed preceding his enlistment, he 
gave his “home address” as “616 Rock Creek Church 
Road, Washington, D. C.” (Plaintiff’s Ex. 13-b, R. 
246.) Although enlisting in August, he was not called 
into active service until November 9, 1917. Meantime 
in Nashville, on October 30, 1917, nine days before 
going into active military service, he married defen¬ 
dant, who on October 4, 1917, had been divorced from 
one Jones, whom she had married on the 30th of the 
previous December. (R. 37.) 

j Gardner’s military service took him to France. After 
the Armistice he was returned to a southern port in the 
United States; his organization was mustered out 
April 30,1919, and he received travel pay to Nashville, 
Tennessee, the place of his enlistment. Gardner pro¬ 
ceeded to Nashville and joined his wife who at that time 
I was occupying a rented room in that city. During the 
war the Standard Engineering Company had closed 
its branch office there. Gardner stayed in Nashville 
only “a few days, or a week, until we left for Washing¬ 
ton, or maybe two weeks” (R. 132). He made 
no effort to obtain employment in Nashville. His wife 
at that time was employed in the office of a coal com¬ 
pany; she resigned her position for the reason that 
ishe was leaving Nashville to accompany Gardner to 
Washington (R. 235). Gardner did not rent or other¬ 
wise acquire an abode in Nashville at this time, but 
shared his wife’s rented room; that place of abode was 
given up when they left the State and no other there¬ 
after at any time acquired there by either of them (R. 
157-8). Mr. and Mrs. Gardner arrived in Washington 
before the middle of May, 1919. Whatever they owned 
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they brought with them. Gardner never again went to 
Tennessee (R. 152). He did not vote there either in per¬ 
son or by mail (R. 131; 153). Since 1917 citizens of Ten¬ 
nessee absent from the State have been allowed by its 
laws to vote by mail (Chapter 8, Voting Act 1917; par. 
2228, 1932 Term. Code). While in Tennessee be¬ 
fore the war Gardner had on one occasion paid a 
“rather odd tax.” He had received a notice requiring 
him to work on the public roads and upon inquiry 
learned that if ho paid a tax he could avoid that work; 
so he paid it (R. 122:136). He never at any other time, 
while in Tennessee or after he moved to Washington, 
paid taxes of any kind in Tennessee. As already stated, 
after leaving that State in May, 1919, he never again 
visited it: his wife made visits to her father who re¬ 
sided, not in Nashville or Davidson County, but in 
Cedar Hill, Robertson County, Tennessee. No visit 
was made after her father’s death in 1930. She did not 
at any time vote in that State, in person or by mail, or 
pay any taxes there. (R. 176-7) 

Gardner did not come to Washington as so many 
thousands do, to enter the Government service. On the 
contrary, lie first came here to enter the employ of a pri¬ 
vate corporation (R. 99) and he returned here after his 
discharge from the Army at the end of the World War 
to resume, if it was available to him, his pre-war posi¬ 
tion with that private corporation, namely, the Stand¬ 
ard Engineering Company (R. 133). After arriving- 
in Washington in 1919 he was informed by the Com¬ 
pany’s president, his brother, that there was no posi¬ 
tion with the Company open for him at the time. His 
brother, however, knew of an opportunity for employ¬ 
ment with the Public Health Service, referred him 
there, and he obtained a position with that Service 
(R. 133). He had been discharged from the Army 
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April 30,1919, and he was at work in Washington May 
16, 1919 (R. 132). From that time until defendant ob¬ 
tained the July 9,1927, decree of divorce in Nashville, 
Gardner and defendant continued, uninterruptedly, to 
live in Washington, neither having, nor, by any act, 
claiming, residence elsewhere. 

During the period from his return to Washington in 
May, 1919, until, without notice to him, defendant ob¬ 
tained a decree of divorce in the Circuit Court in Ten¬ 
nessee, Gardner declared that his bona fide residence 
was Washington, D. C., and that he expected to re¬ 
main in Washington (Pltf’s. Ex. 12; R. 239). 

In an undated application for position in the Public 
Health Service, made by Gardner subsequent to his 
discharge from the Army on April 30, 1919, after giv¬ 
ing his Washington address as 616 Rock Creek Church 
Road, he filled out the next line of the form thus; 
‘‘Legal Residence, Including street address: 616 Rock 
Creek Church Rd.” (Pltf’s. Ex. 13-b, R. 248). 

On July 19, 1920, in a Civil Service application for 
examination as heating and ventilating draftsman, 
Gardner in response to the question: “In what State 
or Territory have you actual bona fide residence?”, 
answered: “Washington, D. C.” The “Length of 
such residence therein” he stated to be from January, 
1912, to July, 1920. The further questions pro¬ 
pounded to the applicant (Gardner) on the Civil Ser¬ 
vice application blank, respecting the applicant’s resi¬ 
dence, and his answers thereto, are as follows: 

“5. If you have not resided continuously in the State 
or Territory in which you claim actual bona fide 
residence, or are not actually now living in such 
State or Territory, answer the following ques¬ 
tions fully. . . . 
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(a) For what periods have you been absent 
therefrom, giving; dates? 

July 15, 1S90 to Jan. 1912 

Boston, Mass, and suburbs. 
Jan. 1918 to Mar. 1919 Nevers, France 

Jan. 1917 to Nov. 1917 Nashville, Term. 

July 1916 to Dee. 1916 Pittsburg, Pa. 

(b) Where were you and what was your occu¬ 
pation during such time? 

Boston, Mass. Grammar, High School & Col¬ 
lege. 

Nevers, France. With Amor. Exp. Foret*. 
Nashville, Term. Representing Wash. 1). ('. 

contracting firm on construction work. 
Pittsburg, Pa. same as at Nashville, Tenn. 

(c) What are your intentions as to returning to 
to the State or Territory in which you claim 
actual bona fide residence? 

Expect to remain in Wash. 1). C. 

(d) What are the facts on which you base your 
claim to actual bona fide residence in the 
State or Territory claimed ? 

Residence, actual, except for times as stated 
under (a) for approximately 7VL* years and 
then absent only on business representing 
Washington business firm or at war in 
France as stated.” 

(Pltf’s Ex. 12, R. 239-44) 

All of these statements were made in Gardner’s own 
handwriting and under oath. His educational quali¬ 
fications are set forth, including graduation from 
grade and grammar and English high schools in Mas¬ 
sachusetts, and two and a half vears of a four-vear 
course at Tufts College, Massachusetts (R. 242). 
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One of the requirements of the Civil Service rules 
was that in connection with the foregoing application 
the applicant should furnish a “County Officer’s Cer¬ 
tificate” executed “bv an officer of the countv in which 
applicant claims residence.” A notary public was au¬ 
thorized to execute such certificate. In compliance 
with this requirement Gardner obtained and filed with 
the Civil Service Commission the certificate of Ulric 
T. Mengert, Notarv Public of the District of Colum- 
bia, dated September 4,1920, and certifying that Gard¬ 
ner “is now an actual bona fide resident of the Dis¬ 
trict of Columbia, and has been such resident for 
seven years next preceding the date hereof” (R. 24.3). 
During the trial Gardner, upon being shown the cer¬ 
tificate, was asked “Do you know Mr. Ulric T. Men- 
gert:”’ and answered “No, I do not” (R. 146). The 
Civil Service rules respecting such a “County Offi¬ 
cer’s Certificate” as this provides that the applicant 
need not appear in person before the certifying official, 
but that that “officer should satisfy himself as to facts 
to which he certifies from credible and competent evi¬ 
dence” (See R. 236). The notary Mengcrt noted on 
his certificate, in effect, that the facts he certified to 
were “sworn to by the applicant” Gardner (R. 243). 

The Section of the Bureau of Public Health Service 
in the employ of which Gardner entered in 1919 was 
thereafter transferred to the Veterans Administra¬ 
tion. Mr. Gardner's position in that bureau is thus 
described by him: “My civil service status is mechani¬ 
cal engineer, but I am chief of maintenance and opera¬ 
tion division, in charge of veterans hospitals.” (R. 
104.) 

j From the time they came to Washington in 1919 
until some time in June, 1927, Gardner and defendant 
resided together, first, staying at the home of his 
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brother, where he had lived while in Washington prior 
to the war, and which he had given as his home ad¬ 
dress when he registered compliant to the Selective 
Service Act; second, occupying furnished rooms 
(Washington being then overcrowded); and, third, oc¬ 
cupying apartments which they rented, in the first of 
which they acquired the furniture by purchase from 
the former occupant. They lived and co-habited as 
husband and wife in these various places until some 
time in 1924 when by “mutual agreement” (R. 109) 
they ceased to co-habit, but continued to live on friendly 
terms (R. 150), much as “brother and sister” (R. 109), 
until some time in June, 1927, when defendant informed 
Gardner that she “was going to get a divorce and going 
to marry Mr. Saul” (R. 107). At that time she had 
already executed and caused to be filed in Tennessee 
her bill for divorce, but she did not so inform him. 
Nor did she inform him where she intended to seek a 
divorce. She confined her statement to the one above 
quoted. Gardner considered that statement as cause to 
separate from defendant, and moved to another apart¬ 
ment (R. 107). 

In 1934 Gardner married, in Indianapolis, Indiana, 
and he and his second -wife took up a residence in 
Maryland (R. 114). When asked by the Court what 
residence he gave in applying for a license for this 
second marriage Gardner testified he could not state: 
he did not think he gave Indianapolis as his residence, 
he could not say whether or not he gave District of 
Columbia, he does not suppose he would have stated 
Tennessee to be his residence then as he had no idea 
of going back to Tennessee after he was separated 
from his first wife (R. 127-128). 

After this suit for annulment of marriage was filed, 
Gardner, faced with it, declining to give information 
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to or answer questions of plaintiff’s attorneys, con¬ 
sulted counsel. Counsel advised him what the effect 
of such an annulment would be on his affairs, told him, 
in effect, to be careful of that, and advised him what 
should be done in the event an annulment was decreed. 
(R. 120; 130) Called as “the Court’s witness” on the 
trial below (with the privilege to counsel for both 
parties to cross-examine), Mr. Gardner testified that 
when he married in Nashville in October, 1917, his 
wife and he planned to make their home there. There 
was no opportunity to do so as he had to go to war; 

when he came back from the war he could not stav in 

•> 

Nashville; if lie could have done that he would have 
made a home there; he came to "Washington and got 
a job. (R. 148) After he brought Mrs. Gardner here 
from Tennessee he does not remember discussing with 
her their going back to Tennessee and his “re-estab¬ 
lishing” himself there in the event he could get a job; 
“There was the general thought. I do not know 
whether we entered into any details about it or what.” 
Asked whether he ever told Mrs. Gardner “at any time 
after coming to Washington that” he “considered Ten¬ 
nessee” his “home”, he answered “I do not know that 
1 ever did tell her that. I may have. I do not know. 
But, I do not recall definitely that 1 did.” (R. 150) 
There followed this in Mr. Gardner’s testimony below: 

‘ 4 Q. What did you mean then when you said that 
you had had some discussion about this residence; 
what was the thing that was discussed? A. What 
was the discussion on that ? 

Q. What was the discussion between you and 
Mrs. Gardner with respect to this Tennessee resi¬ 
dence you referred to? A. I do not think I said 
I had discussed it. You asked that and I did not 
admit we had discussed it. 
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Q. I bog* your pardon. A. I do not recall any¬ 
thing definitely of the discussion. We probably 
did discuss it, talk about it, and talk about it many 
times, but I do not remember what was said and 
would not say definitely we had this discussion. 
****** 

Q. Well now, what is the correct situation in 
that regard? A. Well, as 1 say, T had, I think un¬ 
doubtedly, during our time together in Washing¬ 
ton, before we came to a mutual understanding, 
we undoubtedly talked about the possibilities of 
making a home in Tennessee. 

Q. Now, you say you undoubtedly did. Do you 
recall anything, any circumstances, from which 
you can state positively that there was such a con¬ 
versation with relation to residence during the 
period referred to? A. No, I cannot refer to any¬ 
thing, absolutelv, definite conversation. (R. 
150-1) 

He testified that it had been his intention from the 
time he came to Washington in 1919 until his wife went 
down to Tennessee for the purpose of obtaining a 
divorce to go to Tennessee as his home, but when asked 
by the Court: “What effort did you make to go down 
to Tennessee; did you arrange for permanent employ¬ 
ment there during that period?”, he answered, “I did 
not have any opportunity to go down there.” 

The Court. Did you make application for a 
transfer? 

The Witness. I did make inquiries in the Gov¬ 
ernment as to the possibility of a transfer. That 
is as far as T ever went on it. 

******* 

The Court. You said while employed in the 
Government, you did make inquiry about trans¬ 
fers down to Nashville. Now just in what shape 
were those inquiries made; in writing? 
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The Witness. Xo, just personal contact. 

The Court. With whom? 

The Witness. Well, it is sometime ago now. I 
do not recall. 1 suppose it was with the personnel 
of the Veterans Administration. It may have 
been with the Civil Service Commission. It is 
such a long time ago now, I do not recall definitely. 

The Court. You made no request for a transfer, 
or did you designate in your application for a job 
a station which you preferred? 

The Witness. Xo, I did not. (R. 155-6) 


During the course of his testimony below the follow¬ 
ing questions were propounded to and answers made by 
Mr. Gardner (R. 123): 

“Bv Mr. Bress: 

Q. Did you during the time that you and Mrs. 
Saul lived together in Washington—I will put it 
this way: Isn’t it a fact that she made frequent- 
trips to Tennessee? A. Yes. 
i Q. And did she, on the occasions when she would 
discuss with you going back to Tennessee, did you 
express any interest in Tennessee as your home? 
A. Well, we had always—we intended to go back 
there. 

The Court. You meaii whether vou had a job or 
not? 

The Witness. I beg your pardon. 

The Court. You mean whether or not you had a 
job in Tennessee? 

The Witness. Xo: T could not have gone if I did 
not have a job. 

The Court. So it was your hope, if times re¬ 
mained stable, to go back to Tennessee to live? 

The Witness. Yes. 

, The Court. A conditional intention? 

The Witness. It was our intention to go back 
there, your Honor. 
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By Mr. Bress: 

Q. And you have intended to return to Tennes¬ 
see, or just that kind of intention—was it your in¬ 
tention to return only if you got a job? A. Well, 
I had to make a livelihood. 1 could not live there 
if I could not make a living. 

Q. Conditions being equal, it was your intention? 
A. Yes.” 

2 . 

Mrs. Gardner’s Legal Residence. 

2. The facts in evidence respecting the domicile of 
defendant in 1927, when she obtained a decree of di¬ 
vorce from the Tennessee Court (laying to one side 
the rule that the domicile of her husband was her 
domicile), may be summarized as follows: She was 
born in Cedar Hills, Robertson County, Tennes¬ 
see, in 1898. (R. 233) On December 30, 1916, she 
married Ethler E. Jones. They went to St. Louis, 
Missouri; the marriage was of short duration; Jones 
deserted her in Missouri and she returned to Tennes¬ 
see, filing there, July 17, 1917, a bill for absolute di¬ 
vorce, which was granted by the Circuit Court of 
Davidson County October 4, 1917 (R. 37). She mar¬ 
ried Gardner October 30, 1917. When Gardner joined 
her, after his discharge from the Army April 30, 1919, 
she was occupying a rented room in Nashville; he did 
not rent a place there but shared her room (R. 157-8). 
She was then, and had for about two years been, em¬ 
ployed in the office of a coal dealer in Nashville, and 
she resigned that position because “leaving town” (R. 
235). At that time she gave up her rented room there 
(R. 158). They left Nashville for Washington “a few 
days, or a week, * * * or maybe two Aveeks”, after Mr. 
Gardner was discharged from the Army (R. 132). She 
arrived with her husband in Washington before the 
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middle of May, 1919, and thereafter neither of them 
had a home or place of abode or any property In Ten¬ 
nessee; she never voted or attempted to vote there, 
either in person or by mail. She did vote in the presi¬ 
dential election of 1928 in the State of California (R. 
17b). She testified that during the life of her father, 
she visited him in Tennessee, two or three times a year; 
the last time she went there was to attend her father’s 
funeral (he died in 1930) after which she did not visit 
the State again (R. 159). Witness Holman, who resided 
at Cedar Hill, the home of defendant’s father, ever 
since 1915, saw defendant in that communitv between 
1916 (the year of her marriage to Jones) and the time 
of the death of her father (1930) only twice; the place 
is one of those little communities where everybody 
knows everybody else’s business (R. 210-11). 

During the five years following her arrival in Wash¬ 
ington in May, 1919, Mrs. Gardner was, for the greater 
part if not the whole of the time, in private, as distin¬ 
guished from Government, employment. She first en¬ 
tered Government service in April, 1924, almost five 
years after her arrival here. (Pltf’s Ex. 4, R. 225.) 
During those five years her employment, as stated by 
herself, was as follows: Continental Life Ins. Co. 
Wash., D. C., Typist. Left for a better position. War¬ 
ren & Sholcs, Lawyers, Wash., D. C., Stenographer, 
six months, left for better position. Allan E. Walker 
& Company, Wash., D. C., one year as stenographer. 
Left for better position. Walker Hotel Corporation, 
Wash., D. C. One year and a half as Stenographer 
and bookkeeper. Office closed. Eldridge R. Jordan, 
Wash., D. C., four months, bookkeeper. Was em¬ 
ployed while bookkeeper was away on vacation. Was 
only temporary. Left when she returned.” (Pltf’s 
Ex.* 11, R. 235) 
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Oil January 30, 1924, Mrs. Gardner first applied for 
examination for a civil service appointment as stenog¬ 
rapher and typist. In that application in defendant’s 
handwriting, and sworn to by her on January 30,1924, 
she stated her “actual bona fide residence” to 
be Washington, D. C., adding that the length of such 
residence was from May, 1919, to the date of the ap¬ 
plication. In the same application she gave her “hus¬ 
band’s actual bona fide residence” as Washington, 
D. 0. To the question, “What has been your place of 
abode and principal business or occupation for each 
of the past four years?” she answered, as to each 
year, Washington, D. 0., and stated that her employ¬ 
ment had been, respectively, typist, stenographer, 
bookkeeper, and bookkeeper and stenographer. In this 
application she gave her places of education as the 
Cedar Hill High School, Stewarts Business College, 
and Washington School for Secretaries, adding that 
she had finished a course in stenography and book¬ 
keeping. To this she adds the list of places where she 
had been employed. (Pltf’s Ex. 11, R. 233-5). 

This last Civil Service application was accompanied 
by an “Officer’s Certificate”, executed by the notary 
public before whom defendant had made oath to the 
application. This notary certifies that defendant "was 
then an actual bona fide resident of the city of Wash¬ 
ington, D. C., and had been such resident since 1919. 
It does not appear that the notary had personal knowl¬ 
edge of these facts but in heavy type on the form, im¬ 
mediately above the certification, this does appear: 
“The applicant is not required to appear in person 
before the officer who executes the following certifi¬ 
cate, but the officer should satisfy himself as to facts 
to which he certifies, from credible and competent evi¬ 
dence” (R. 236). 
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On February 12, 1924, in a declaration sheet filed in 
connection with Civil Service examination of defen¬ 
dant for a position as stenographer and typist, she 
declared “upon my honor” that the answers to the 
questions contained in the declaration sheet were true. 
Question 4 in that sheet was: “When and where were 
you born?” and she answered: “August 10, 1898, 
Cedar Hill, Robertson County, Tennessee”; and to 
the next succeeding question: “Where is your legal 
residence and how long have you been a legal resident 
there?” she answered: “Washington, D. C., 4 years, 
10 months” (Pltf’s Ex. 10; R. 232). 

! At the time of defendant’s examination for Civil 
Service position, under the application last above re¬ 
ferred to, in a blank she was required to submit with 
her examination papers, she was asked and answered 
as follows: “Are you willing to accept a position in 
Washington, D. C.? Yes. In the city in which the 
examination is taken? Yes. In the vicinity of this 
city? Yes. Anywhere in your own State? Yes. Any¬ 
where in the United States? No. If not, name the 
States in which you will accept a position. Washing¬ 
ton, D. C. Tennessee. In Alaska? No. In Hawaii? 
No. In the Philippine Islands? No. In Porto Rico? 
No.” (Defendant’s Exhibit AA; R. 250-1). 
i On April 1, 1924, Mrs. Gardner first entered Govern¬ 
ment employ, being appointed to a position in the Gov¬ 
ernment Printing Office. On that date, for the records 
qf that office, she executed a personal history blank 
which, among other things, contained the following 
questions and answers: “What is your present legal 
(voting) residence?” Answer: “D. C.” (Pltf’s Ex. 
4: R. 225-6). 

I In a later personal history statement, dated March 
14, 1925, when she was employed by the General Sup- 
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ply Committee, defendant gave her legal residence as 
Washington, D. C. (Pltf’s Ex. 5; R. 227). 

Still later, in a personal history statement which she 
filled out and executed December 1, 1925, while em¬ 
ployed in the Census Bureau, she gave her legal resi¬ 
dence as Washington, D. C. (Pltf’s Ex. 6; R. 228). 

As late as March 10, 1927, defendant filed another 
personal history statement, still giving* her legal resi¬ 
dence as Washington, D. C. (Pltf’s Ex. 7, R. 281). 

Defendant testified as a witness below that when 
she left Tennessee with her husband in 1919 
she did not intend to give up her residence there; and 
never did until she married Mr. Saul (R. 176, 178); 
but during the last year that she lived with 
Mr. Gardner in Washington (prior to instituting in 
June, 1927, her suit for divorce) she did not suggest to 
Gardner that he furnish her with money which he was 
expending in maintaining the apartment here, and let 
her go to Tennessee, because “the last year of that time 
I was very much in love with Mr. Saul, and I would not 
have left him for anything” (R. 179). 

In April, 1927, defendant went to Tennessee, con¬ 
sulted a lawyer, and returned to Washington and in¬ 
formed plaintiff that she could obtain a divorce in 
Tennessee. The bill of complaint hereinbefore re¬ 
ferred to (Pltfs. Ex. 1, R. 213-4) was forwarded to de¬ 
fendant from Nashville to Washington, was executed 
in Washington June 1, 1927, and mailed to Nashville, 
where it was filed June 7,1927, in the Circuit Court of 
Davidson County, Tennessee (R. 213-14). On the same 
date a non-resident notice was ordered issued, to be 
published in a newspaper published in Nashville, that 
notice being based upon the fact having appeared “to 
the satisfaction of the Court that the defendant [Gard- 
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ner] is a non-resident of the State of Tennessee, there¬ 
fore the ordinary process of law cannot be served upon 
him” (R. 215). One month thereafter, on July 8, 1927, 
the Tennessee Court entered a decree pro confesso 
against Gardner, “it appearing to the satisfaction of 
the court that the defendant is a non-resident and due 
publication having been made as required by law” (R. 
216). The next day, July 9, 1927, the Court entered 
its final decree of divorce in Gardner v. Gardner, “it 
appearing that the defendant has been regularly called 
into the Court by publication as required by law for 
non-residents” (R. 216-7). The next day, July 10, 
1927, defendant joined plaintiff in Wheeling, West 
Virginia, (R. 80) and they proceeded to Richmond, In¬ 
diana, where they participated in a marriage cere¬ 
mony on July 12, 1927. 


3. 

Testimony of Witnesses, Other Than the Gardners, Re¬ 
specting Domicile. 

3. Aside from the testimony of Mr. Gardner and the 
defendant, and the documentary evidence, the only 
other testimony bearing upon the issue before this 
Court was that of (1) Mrs. Kokoyannis, friend to de¬ 
fendant, who testifies that she had heard defendant 
say she did intend to return to Tennessee; witness 
never had occasion to discuss the matter with Mr. 
Gardner (R. 183-4); (2) Mrs. Lillie Harding, defen¬ 
dant’s sister-in-law, to whom defendant had said 
she was coming back to Tennessee, because she 
liked it there and it had always been her home; 
the way she expressed it was that she hoped 
to be able to come back to Tennessee to live; she 
hoped to be able to come back to Tennessee to live; she 



23 


always hoped that Mr. Gardner could find employment 
in Tennessee so they could come home, come back to 
live; she expressed the hope that he could get work in 
Tennessee so that they could come back (R. 187-8); 
all she did say on the subject was that she wanted to 
come back home and that she hoped Mr. Gardner would 
get work in Tennessee so she could move back to Ten¬ 
nessee (R. 189); (3) Miss Croop, friend to Mr. and 
Mrs. Gardner, who, visiting them in 1924, when there 
was a “general conversation as to our States we were 
from, and he [Gardner] told me he had tried to get 
back to Tennessee, was working for a transfer, trying 
to get transferred to go to Tennessee”, and Mrs. Gard¬ 
ner told witness “she wanted to go back to Tennessee 
also” (R. 191-2); this was before the Gardners had 
their trouble which the witness fixes as 1924 (R. 199). 

VI. 

STATEMENT OF POINTS. 

The detailed Assignment of Errors, duly filed in the 
Court below, is to be found in the record at pages 71-74. 
The points relied on here are that the learned District 
Court erred— 

1. In holding that Herbert W. Gardner, the husband 
of defendant, was domiciled in and a legal resident of 
the State of Tennessee at the time of the institution 
by defendant on June 7, 1927, of an action in the Cir¬ 
cuit Court of that State to obtain a divorce from said 
Gardner. 

2. In holding that defendant was domiciled in and 
a legal resident of the State of Tennessee at the time 
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when she instituted on June 7, 1927, an action in the 
Circuit Court of that State to obtain a divorce from 
said Gardner. 

3. In holding that the Circuit Court of Davidson 
County, Tennessee, had jurisdiction in 1927 to hear 
and determine suit for divorce in which Mary II. Gard¬ 
ner, defendant herein, was named as plaintiff, and 
Herbert AA\ Gardner, her husband, was named as de¬ 
fendant. 

4. In holding that the decree of absolute divorce en¬ 
tered by the Circuit Court of Davidson County, Ten¬ 
nessee, on July 9, 1927, in the case in that Court en¬ 
titled “Mary H. Gardner, a citizen of Davidson 
County, Tennessee, v. Herbert AY. Gardner, a non¬ 
resident of Davidson County, Tennessee ”, was valid 
and entitled to full faith and credit under the pro¬ 
visions of the Constitution of the United States. 

5. In refusing and failing to hold that the above men¬ 
tioned divorce decree was void because rendered by 
a court which at the time was without jurisdiction of 
the defendant named in that cause or of the subject 
matter thereof. 

6. In denying the prayer of the plaintiff’s complaint 
in this case for an annulment of the marriage, in form, 
entered into July 12, 1927, by plaintiff and defendant. 

7. In refusing and failing to enter a decree herein 
that the said marriage, in form, was invalid, and an¬ 
nulling the same. 

8. In dismissing plaintiff's bill of complaint. 
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VII. 

SUMMARY OF ARGUMENT. 

1. The trial Court’s finding that Mr. and Mrs. Gard¬ 
ner were in 1927, at the time of the Tennessee divorce 
proceedings and decree, domiciled in that State is 
manifestly wrong and clearly against the weight of the 
evidence; such findings are not binding upon this 
Court. 

2. The evidence relating to the question of the Gard¬ 
ners’ domicile is not conflicting; in large part it is 
documentary; the rest of it consists of undenied facts 
showing a course of conduct covering a period of over 
eight years. The trial Court is in no better position to 
examine and weigh such evidence than is the appellate 
Court. The District Judge had no advantage over this 
Court in this case in drawing the conclusions which the 
evidence and law compel. 

3. The Supreme Court in the latest case on the sub¬ 
ject (State of Texas v. State of Florida, et al., 306 U. S. 
398) held that residence in fact, coupled with the pur¬ 
pose to make the place of residence one’s home, are the 
essential elements of domicile. The Court put aside 
as of no weight declarations of intentions to continue 
a place as one’s domicile which conflicted with the 
facts, as they do in the instant case. 

4. Herbert W. Gardner never acquired a domicile in 
Tennessee; but if he did he abandoned it in May, 1919, 
and thereafter never even had a nominal abode there; 
for eight years he had no place of residence of any 
kind in that State; he never went to the State even on 
a visit; he never voted there, in person or by mail, al¬ 
though mail voting is permitted by the State’s laws; 
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he paid no taxes there; he discharged none of the obli¬ 
gations, he exercised none of the privileges of a citizen 
or legal resident; he did not seek employment there; 
and upon the trial below he frankly stated that it was 
his intention to return to Tennessee only if he could 
obain a position there. Domicile in a place where one 
formerly lived is not continued because of a condi¬ 
tional intention to return at some indefinite future time 
to that place upon the happening of an uncertain event. 

5. In the circumstances of this case the domicile of 
the wife followed that of the husband; but entirely 
apart from that, Mrs. Gardner abandoned and lost her 
Tennessee domicile in 1919; for five years she was in 
private employment in the District of Columbia and 
thereafter when she obtained government positions she 
consistently declared, in solemn writings and under 
oath, that her legal residence was Washington, D. C. 
From 1919 to 1927 she had not the slightest vestige of 
a residence of any kind in Tennessee; she never voted 
there, although women had the right to vote in that 
State and she could have voted by mail. Her sole use 
of the State of Tennessee after she came to Washing¬ 
ton in 1919 was to go there for a very brief visit and 
arrange for the filing of a suit in which she sought an 
absolute divorce which she could not then obtain under 
the laws of this District. 

6. The criteria of domicile are (1) actual residence; 
(2) the length of time of such actual residence; (3) the 
exercising of rights and privileges and discharging of 
obligations of legal residents. 

I 7. Neither Mr. nor Mrs. Gardner was called to Wash¬ 
ington by appointment to public office or to any gov¬ 
ernment position. The obtainment of a position in the 
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Government followed, in Mr. Gardner’s case, his re¬ 
turning to Washington after the war to resume, if 
available, employment here with a private corporation; 
in Mrs. Gardner’s case it followed five years of private 
employment in the District. 

8. The Tennessee divorce suit instituted by Mrs. 
Gardner proceeded entirely upon the theory that Gard¬ 
ner was a non-resident of that State; the Tennessee 
Court was led to so proceed by the allegations of Mrs. 
Gardner’s divorce bill. The Tennessee Court adjudged 
that Gardner was a non-resident; the District Court in 
the instant case held that he was a resident of Tennes¬ 
see. If the District Court was right then Gardner was 
never served with process required to bring a resi¬ 
dent of that State within the jurisdiction of the Court. 
So that if the fact be, as this record conclusively shows, 
that Gardner was not domiciled in Tennessee, that 
Court’s divorce decree is void; and if the fact be that 
he was a resident of Tennessee, then he was never 
brought within the jurisdiction of the Tennessee Court 
under the laws of that State, and the decree entered in 
the case by a Court which had not obtained jurisdic¬ 
tion over him is void. 

9. The plaintiff in this case is not estopped by any 
conduct of his to assert that the Tennessee divorce de¬ 
cree is void and that the marriage, in form, which he 
entered into with the defendant, in the belief that 
that decree was valid, should be annulled. The void¬ 
ness of the Tennessee decree is based squarely on 
grounds of public policy and it cannot be vitalized by 
the conduct of any stranger to the case which resulted 
in the entry of that decree. 
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VIII. 

ARGUMENT. 

As the learned District Judge somewhat wearily re¬ 
marked of this case, “Thus again is the question of the 
validity of a foreign divorce presented to this court”, 
adding that by reason of this fact it became “neces¬ 
sary to ascertain the domicile of Mr. and Mrs. Gardner 
at the time the Tennessee court decreed the divorce” 
(R. 35). The frequency with which the question of the 
validity of foreign divorces arises is, of course, to be 
accounted for by what this Court has aptly termed 
“the interstate commerce in divorce”. This is but 
another instance of a person going from her place of 
residence to another jurisdiction for the sole pur¬ 
pose of there obtaining a divorce not procurable 
under the laws of the real domicile. Defendant, while 
residing in the District of Columbia, went to her 
former home, Tennessee, because under the law then 
in force in the District of Columbia she could not here 
obtain an absolute divorce from Gardner, being unable 
to allege the sole ground then recognized by our laws 
for such a divorce. She “wanted an absolute divorce” 
and knew that she “could not get it in the District 
of Columbia” (R. 174). 
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1 . 

Decree of Divorce Entered by a Court Without Juris¬ 
diction to Grant it Between the Parties Plaintiff 
and Defendant is Not Voidable But is Void, and 
No Principle of Estoppel Prevents the Assertion 
of Its Voidness. 

That a decree of divorce entered by a court which 
at the time is without jurisdiction is void, and that this 
results from considerations of public policy, entirely 
apart from the conduct of the party asserting the null¬ 
ity, is settled law. Andrews v. Andrews, 188 U. S. 15, 
47 L. Ed. 366; Frey v. Frey, 61 App. D. C. 232, 59 F. 
(2d) 1046; Simmons v. Simmons, 57 App. D. C. 216, 19 
F. (2d) 690. 

Below defendant urged that the instant plaintiff 
should not be heard to assail the Tennessee divorce de¬ 
cree because he had assisted her to obtain it bv fur- 
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nishing her money for transportation and counsel fees. 
Defendant testified that he did this; plaintiff denied 
it. Assuming the fact to be as she testified, this Court 
has disposed of the contention in Frey v. Frey, supra. 
It was there said: 

“If it were open to us to choose the course we 
should take in such circumstances, we should de¬ 
cline to have the processes of the court used to 
judicially annul the subsequent marriage of the 
appellant and appellee, but should consider it our 
dutv to deny to the one the monetary relief which 
she seeks, and to the other release from respon¬ 
sibilities which lie has grown to regret, and, in¬ 
stead, to apply in this case that wise and salutary 
principle that the law estops a party to allege in 
a court of justice his own wrong. But the dif¬ 
ficulty confronting us grows out of the fact that 
here the marriage between appellant and appel- 
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loo is a void marriage, and this is so because the 
court below has found, and we must find, that the 
Virginia court was wholly without jurisdiction to 
grant a divorce between appellant and Allen. 
Hence the decree in that court is not a voidable 
decree but a void decree and since it is a void 
decree, it is a nullity, and therefore the marriage 
subsequently is equally so.” 

And in Simmons v. Simmons, supra, this Court said: 

“The equitable rule, that ‘he who comes into 
equity must come with clean hands’, has no ap¬ 
plication, where its enforcement would result in 
sustaining an act declared by statute to be void, 
or against public policy. In such cases, the in¬ 
terest of society intervenes, and the state is re¬ 
garded as a third party.” 

In the late case of Atkinson v. Atkinson (1936), 65 
App. D. C. 241, 82 F. (2d) 847, speaking of the Sim¬ 
mons and Frey cases, this Court said: 

“In Simmons v. Simmons, 57 App. D. C. 216, 19 
F. (2d) 690, 54 A. L. D. 75, and Frey v. Frey, 61 
App. I). C. 232, 59 F. (2d) 1046, Virginia de¬ 
crees of divorce had been obtained through 
fraudulent representations as to plaintiff’s resi¬ 
dence in each case. The Virginia courts, there¬ 
fore, had no jurisdiction and the decrees were 
void.” 

A void judicial decree cannot be vitalized by the act 
of a stranger to the proceedings. However much the 
conduct of a party may subject him to the frown of the 
Judge, it cannot justify the court in upholding that 
which is contrary to public policy and void in law. 
G'esellschaft fur Drahilose Telegraphie v. Brown, 64 
App. D. C. 357; 78 F.(2d) 410; Frey v. Frey, 61 App. 
D. C. 232, 59 Fed. (2d) 1046. 
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(a) 

Trial Court’s Fact Findings Not Binding on Appeal 

When Clearly Wrong 

The Court below found that in 1927 Gardner’s domi¬ 
cile, and hence that of his wife, was the State of Ten¬ 
nessee. The facts bearing on this issue (aside from 
mere declarations of intention, unaccompanied by any 
contemporaneous acts to evidence them or put them 
into effect) are substantially uncontroverted. There 
is no real conflict in the evidence, though there is 
marked conflict between the conduct of Mr. and Mrs. 
Gardner over a period of more than eight years and 
their testimony as to what their intentions were dur¬ 
ing that period. 

The finding of the District Court on the question of 
domicile is not binding here. This appeal, from a de¬ 
cree in equity, “brings up the whole record and the 
appellate court is authorized to review the evidence 
and make such order or decree as the court of first 
instance ought to have made, giving proper weight 
to the findings on disputed issues of fact which should 
be accorded to a tribunal which heard the witnesses.” 
Keller v. Potomac Electric Power Co. } 261 U. S. 428, 
67 L. Ed. 731. Uniformly it has been held by Federal 
appellate courts that they, in a ease such as this, hear 
the case de novo; that while weight is to be given to 
the fact findings of the trial court,—particularly when 
the evidence is conflicting and the case is one where the 
appellate court, by reason of not having had the trial 
court’s opportunity to observe witnesses, may not be 
as well positioned as the trial judge to reach conclu¬ 
sions to be drawn from conflicting evidence—never¬ 
theless when upon an examination of the evidence it 
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is found that the trial court’s findings are clearly er¬ 
roneous, the decree based upon such findings will be 

reversed. Practically everv United States Court of 

« • 

Appeals has had occasion to so hold: 

Hyman v. Trow. 261 F. 991, C. C. A. 2; 

Victor Talking Machine Co. v. George, 69 F. 
(2d) 871, C. C. A. 3; 

Wolf Mineral Process Cory. v. Minerals Sepa¬ 
ration, etc., Cory.. 18 F. (2d) 483, C. C. A. 4; 
Laursen v. Lowe, 46 F. (2d) 303, 0. 0. A. 6; 
Ilotary Voice Co. v. Moor ahead, 226 F. 202, 
C. C. A. 7* 

Bush v. Branson. 248 F. 377, C. C. A. 8; 

Snow v. Snow. 50 App. D. C. 242, 270 F. 364; 
Pollock v. .Jameson. 63 App. D. C. 152, 70 F. (2d) 
756. 

A strong but, we submit, correct statement of the 
rule is found in the opinion of the Circuit Court of 
Appeals of the Fighth Circuit in Aro Equipment Cor¬ 
poration v. Herring, 84 F. (2d) 619, decided in 1936. 
There it was urged that the party appealing and the 
appellate court were bound by the trial court’s find¬ 
ings of fact. To this construction the Circuit Court of 
Appeals responded: 

“We cannot agree with this statement. An ap¬ 
peal in equity brings before the appellate court 
the whole record, and the court is required to ex¬ 
amine the record and try the case de novo. Thc- 
findings of the trial court, while entitled to great 
weight, may be adopted or discarded by the appel¬ 
late court, even though supported by substantial 
evidence. ’ ’ 


In Pollock v. Jameson , supra, this Court, speaking 
by Mr. Chief Justice Grower, after adverting to the 
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better position of the trial judge, who “saw the wit¬ 
nesses and heard them testify”, to determine “where 
the truth lay” where the evidence was conflicting, 
added: 

“In such circumstances, while perhaps we are 
not bound by his findings of fact, as we wx>uld be 
upon a writ of error, the rule is nevertheless well 
settled that where the judge has seen and heard 
the witnesses, his findings will not be disturbed un¬ 
less it clearly appears that he has misapprehended 
the evidence or that he has gone against the clear 
weight of the evidence, or, as it is sometimes said, 
unless the evidence certified shows that his find¬ 
ings are clearly wrong. [Citations] We have, 
however, examined the evidence for ourselves.” 

(b) 

The Evidence in This Case Such that Appellate Court 
is in as Good Position to Weigh It as Trial Court. 

The trial Court is in no better position than the ap¬ 
pellate Court to weigh evidence and draw conclusions 
therefrom where the evidence is (1) not conflicting, 
and (2) consists, in large part, of written instruments 
to which the appellate Court has the same access as had 
the trial Court. And this is, in every substantial par¬ 
ticular, the situation here. 

In Munro v. Smith , 259 F. 1, the Circuit Court of Ap¬ 
peals for the First Circuit, in reversing the decree of 
the District Court, said: 

“The evidence is also bulky, covering nearly 300 
pages besides corporation records not printed. 
Most of this evidence, however, consists of corre¬ 
spondence between the parties during the period 
of the transactions in question. The parol evi¬ 
dence adduced before the District Court is of 
minor significance. 
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“(1) The case must turn upon the admitted 
facts, the inferences therefrom, and upon the in¬ 
terpretation of written evidence, in considering 
which, of course, the District Court had no sub¬ 
stantial advantage over this court. The usual rule 
of giving great weight to the conclusions of the 
trial judge who observed the appearance and the 
manner of the witnesses is not, therefore, to any 
substantial degree, applicable in this case. As we 
are not able to adopt the views of the District 
Judge, it is necessary to deal in considerable detail 
with the evidence and necessary inferences there¬ 
from.’ J 

The Circuit Court for the Seventh Circuit said in 
Nashua Mfg. Co. v. Bcrenziveig, 39 F. (2d) 896: 

“Where all the evidence consists of affidavits, 
pleadings, and exhibits, this court is in the same 
position as the District Court to make deductions 
and conclusions. Where the material fact, deter¬ 
minative of applicant’s right to relief is disputed, 
the District Court’s ruling will not, of course, ordi¬ 
narily be disturbed. But, where the right to re¬ 
lief turns upon certain exhibits or documentary 
proof, as in Elbers et al. v. Chicago Printed String 
Co., 39 F. (2d) 315, this court must examine the 
exhibits and determine their effect.” 

To the same effect, see Kaeser and Blair, Inc. v. Mer¬ 
chant’s Ass’n., Inc., 64 F. (2nd) 575, Sixth Circuit. 

And in United States v. Mammoth Oil Co., 14 F. (2d) 
705, the Court said: 

“Here the appellate court is not at the usual 
disadvantage which prevails when the trial court 
determines the facts. The views of the trial court 
are not controlling, as the situation presents, not 
so much a dispute as to the evidence or the verac¬ 
ity of witnesses, as it does an opportunity for dif- 
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ferences of opinion with respect to the inferences 
to be drawn from all the circumstances appearing 
in the record. This court has the same right to 
draw conclusions from the silence or evasiveness 
of witnesses as has the trial court. Further, the 
conclusion of the trial court as to fraud is a mixed 
one of law and fact.” 

Without dwelling upon the somewhat confused 
point as to whether or not domicile is a question of 
fact or a mixed question of fact and law, and treating 
it here as the former, we respectfully submit that an 
examination of the evidence relating to this question 
leads to the conclusion that in his findings and con¬ 
clusions the learned District Judge went “against the 
clear weight of the evidence” and that the record 
before this Court “shows that his findings are clearly 
wrong.” 

Submitting the foregoing as our primary conten¬ 
tion, we shall follow it by further submitting that if 
the District Court was right and we are wrong respect¬ 
ing Gardner’s domicile in 1927, then, nevertheless, on 
the face of the record of the proceedings in Tennessee, 
Gardner was never brought within the jurisdiction of 
that Court in the divorce suit and, if he in fact then 
was a resident of Tennessee, the decree of divorce is 
void for want of jurisdiction. 

(c) 

Domicile of Wife is That of Husband. 

The trial Court proceeded (correctly, we submit) 
on the theory that in the circumstances of this case, in 
1927 the domicile of Mrs. Gardner was that of her hus¬ 
band (R. 184). Such is the settled law of Tennessee, 
which of course controlled in the divorce suit. 
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In White v. White, 13 Tenn. App. 622 (cited by the 
District Judge herein, R. 48), which is very much in 
point here, the Court said: 

“The court was warranted in finding that the 
husband’s domicile was in Michigan. Being in the 
theatrical business and traveling on circuit they 
could not live in one place and the domicile of the 
wife is presumed to be that of the husband. It is 
to be presumed when she married him she intended 
his home to be her home. Ordinarily the domicile 
of the husband determines that of the wife. Ilas- 
call v. Hafford, 107 Tenn., 355, Prater v. Prater, 
87 Tenn., 78; McCelland v. Carroll (Ch. App.), 
42 S. IV., 185; Williams v. Saunders, 5 Cold., 60; 
Farris v. Sipes, 99 Tenn., 298. 

“Conceding that she might prove the contrary, 
the proof in the record is not sufficient to support 
the contention that she retained her domicile in 
Memphis. She and defendant lived together for 
two years and six months. There is nothing to 
show that during that time she had a home in Mem¬ 
phis or had any intention of returning to Mem¬ 
phis. It is not sufficient for her to say now that 
she did not intend to give up the mere technical 
domicile resulting from being born in Memphis. 
The presumption that she intended his home to be 
her home even considered as mere evidence is of 
more weight than her testimonv to the contrarv. 

* * * u 


In Hascall v. Ha ford , 107 Tenn. 356, it was said: 

“The question presented for determination up¬ 
on this record is, whether Bella Hascall, widow of 
II. C. Hascall, is entitled to homestead, with ex¬ 
empt property, and to a year’s support out of the 
estate of her deceased husband. The solution of 
this question involves the further inquiry whether 
the said H. C. Hascall, at the time of his death, 
was a citizen of the State of Tennessee. It is con- 
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ceded that the said Bella Hascall, at the time of 
her husband’s death, was a resident of the State 
of Michigan; but, if the husband was a citizen of 
the State of Tennessee, this fact, as matter of law, 
determines the domicile of the wife. Farris v. 
Sipes, 15, Pickle, 298.” 

In Farris v. Sipes, 99 Tenn. 29S, the Court held: 

“The law is that ‘a woman, of whatever age, ac¬ 
quires, at marriage, the domicile of her husband, 
and her domicile continues to be the same as his 
and changes with his throughout their married 
life.” 

The principle is thus laid down by the Supreme 
Court of the United States in Anderson v. Watt , 138 
U. S. 694, 706: 

“The place where a person lives is taken to be 
his domicile until facts adduced establish the con¬ 
trary, and the domicile when acquired is presumed 
to continue until it is shown to have been changed. 
Mitchell v. United States , 21 Wall. 350, 352; De- 
smare v. United States , 93 U. S. 605, 609; Shelton 
v. Tiffin, 6 How. 163; Ennis v. Smith , 14 How. 400. 
And although the wife may be residing in another 
place, the domicile of the husband is her domicile. 
Story, Conflict of Laws, par. 46; and Wharton, 
Conflict of Law r s, par. 43; and cases cited.” 

Also to the same effect: Atherton v. Atherton, 181 
U. S. 155; 45 L. Ed. 794. 

Of course there are well settled exceptions to this 
rule. If the husband, without cause, abandons the wife 
at the matrimonial domicile, or if he so treats her in 
that domicile that she is justified in removing there¬ 
from to another place of residence, then, in such cases, 
her domicile, or legal residence, does not follow his. 
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Haddock v. Haddock, 201 XJ. S. 562, 583; Atherton v. 
Atherton, 181 U. S. 155. But there is no pretense that 
in this case Gardner without just cause, or at all, de¬ 
serted his w T ife before she instituted her action for di¬ 
vorce in Tennessee on June 7,1927. Indeed, they lived 
together in the same apartment in Washington until 
“the time of their actual separation in June, 1927’’ (R. 
43). And while for some time prior to June, 1927, they 
had, “by mutual agreement” (R. 109), refrained from 
co-habiting as man and wife, they occupied the same 
apartment, sometimes the same room (R. 106), and 
their relations "were so friendly and amicable that Gard¬ 
ner testified below that they were similar to those of 
brother and sister (R. 109). There was no separa¬ 
tion, much less abandonment or desertion, by the hus¬ 
band, until after defendant had executed, on June 1, 
1927, her Tennessee bill for divorce. He is not certain 
of the exact date when he left the apartment he and his 
wife occupied but they -were both certainly living in 
that apartment on June 1, 1927 (R. 107), and as to the 
time he left that apartment, that was in the month of 
June, 1927, and to his best recollection was “nearer 
the latter part than the early part, probably after 
the middle of the month” (R. 106). Gardner did not 
i then know that his wife had executed any paper in 
which she asked for a divorce in Tennessee. Nor did 
: she tell him that she had already filed suit for divorce 
in that State and that an order to publish a notice 
thereof to him in a Nashville newspaper was then 
running. But in the month of June, one day she told 
him “she was going to get a divorce and going to marry 
Mr. Saul”. He considered that cause for leaving 
and “moved out”. (R. 107) As already stated, 
the first time he found out that a divorce suit 
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had actually been filed in Tennessee “was when she 
wrote me a letter from out west saying she had ob¬ 
tained a divorce in Tennessee and she and Mr. Saul 
had been married” (R. 108). 

Certainly here is no case for the recognition of sepa¬ 
rate domiciles of husband and wife by reason of the 
fact that his conduct caused her to obtain a separate 
domicile. 

Even had Gardner wilfully and without just cause 
deserted his wife at a time when the residence of both 
was the District of Columbia, she could not have ob¬ 
tained a valid decree of divorce in Tennessee unless 
she resided there at least two years prior to filing 
suit. The fact is, first, that she spent but a few days 
in Tennessee arranging for the institution of her 
divorce action; and, second, that she was living with 
Gardner, and he with her, when she executed her bill 
for divorce (June 1, 1927, R. 214), and when it was 
actually filed in Nashville (June 7, 1927, R. 214). 

(d) 

After Taking the Domicile of the Husband, the Wife 
Could Reacquire Tennessee Domicile for Divorce 
Only by Complying with Statutory Residence Re¬ 
quirement. 

Assuming there would have existed, for some reason 
or other, a basis for the taking of a separate domicile 
by Mrs. Gardner, she still would have to comply with 
the statutory provisions in Tennessee before she could 
reacquire her domicile of nativity. These statutory 
provisions are the final bar to an invocation of Ten¬ 
nessee jurisdiction. 

Sections 8428, 4203 (2450), MicJrie’s Tennessee Code 
of 1932 , Annotated , states: 
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“A divorce may be granted for any of the afore¬ 
said causes, though the acts complained of were 
committed out of the state, or the petitioner re¬ 
sided out of the state at the time, no matter where 
the other party resides, if the petitioner has re¬ 
sided in this state two years next preceding the 
filing of the bill or petition.” 

This section applies to suits in which the cause of 
action arose outside of the state. Carter v. Carter, 113 
Tenn. (5 Cates) 509, 82 S. W. 309; Fitzpatrick v. Fitz¬ 
patrick, 131 Tenn. (4 Thoup) 54,173 S. W. 444). 

The statute in force in 1927, expressly provides that 
the petitioner must have resided in the state two years 
next preceding the filing of the petition, and the anno¬ 
tator of Michie’s Code (supra) comments, in referring 
to the above quoted section 4203: 

“Under acts 1799, ch. 19, § 7, upon which this sec¬ 
tion is based, the required year’s (now two year’s) 
residence need not have been immediately preced¬ 
ing the filing of the petition if the domicile of the 
petitioner in Tennessee is established for this pe¬ 
riod. Fickle v. Fickle, 13 Tenn. (5 Yerg) 203. It 
is otherwise by the language of this section.’’ 

It is submitted that the Tennessee decisions show 
conclusively that residence two years next preceding 
the filing of the bill of complaint is a strict jurisdic¬ 
tional requirement in cases in which the cause of action 
arose outside of the state. Although residence in the 
state, in the sense of physical presence, is not neces¬ 
sary, since it has consistently been held that “resi¬ 
dence” as used in divorce statutes should be construed 
as equivalent to domicile, still the domicile of the com¬ 
plainant must cover, in relation to the date of filing of 
the bill of complaint, the statutory two-year period, 
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that is, the domicile must have been acquired and been 
uninterruptedly valid for the entire period of two 
years immediately next preceding the date of filing. 

It is too well established to require any discussion 
that intent alone cannot establish a domicile just as the 
act of residence alone cannot do so. Thus after defen¬ 
dant had acquired the domicile of her husband, even if 
she would have had, for just cause, the right of estab¬ 
lishing a separate domicile, she would still have been 
bound by the above quoted section 4203 of the Tennes¬ 
see Code; that is, would have been bound to return to 
her state of nativity and take up residence there 
facto et ammo. 

Defendant testified that she went to Tennessee two 
to three times a year on a visit (R. 159), though her 
allegations in this respect are contradicted by a wit¬ 
ness who had no interest in the outcome of this litiga¬ 
tion (R. 210-11). Assuming, however, that her asser¬ 
tion of repeated visits to Tennessee is true, there seems 
to be no doubt that these visits were made without 
animus manendi. They were true visits, on occasion 
of which the Appellee did not carry all her property 
along, or give up her residence and employment (R. 
235) as on occasion of her alleged “ visit’ 7 to Wash¬ 
ington. 

It is submitted, that the evidence completely fails 
to show a reacquisition of domicile by defendant in 
Tennessee. On the contrary, it clearly proves that she 
retained the domicile of her husband until after the 
divorce from him, as declared by herself on March 
10th, 1927 (Pltf’s. Ex. 9, R. 231)/ 
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(e) 

The Domicile of Herbert W. Gardner at the Time the 
Tennessee Court Decreed the Divorce. 

We shall endeavor to avoid unnecessary repetition 
of the facts in evidence hereinbefore summarized. 
Some repeating: there must be in an analysis of the find¬ 
ings of the trial Court in comparison with the uncon¬ 
troverted facts. 

1. The trial Court dismissed as of no weight, be¬ 
cause of misunderstanding and confusion (R. 40-41), 
Gardner’s sworn statements respecting his actual 
bona fide residence made when he applied for a clas¬ 
sified Civil Service position on July 19, 1920 (Pltf’s. 
Ex. 12, R. 239-245). It will be remembered that at 
this time Gardner was, and for more than a year had 
been, holding a regular, as distinguished from merely 
temporary, position with the United States Public 
Health Service; he was, in July, 1920, applying for 
examination to the end that he might obtain an ap¬ 
pointment in the classified service. His was an “Ap¬ 
plication for Examination for Professional, Scientific, 
or Technical Positions” (Pltf’s Ex. 12, R. 239). 
The position he sought was that of heating and ven¬ 
tilating draftsman. The information he supplied was 
in his own handwriting. The oath thereto was made 
by him. He was then thirty years of age. He had 
been “Graduated from grade and gramar schools of 
Sommerville, Mass., in June 1906; Graduated from 
Sommerville English High School, Sommerville, Mass., 
in June, 1910”. lie had taken “two and one half 
years of four year Mechanical Engineering Course at 
Tufts College, Mass., from Sept. 1910 to Jan. 1912”, 
and he had, when he made the Civil Service appliea- 
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tion we are quoting from, “Six years practical experi¬ 
ence in the laying and estimating and superintending 
of the actual installation of plumbing, heating and ven¬ 
tilating work” (Pltf’s Ex. 12, R. 242). All of the in¬ 
telligently given information, here quoted, appears in 
Gardner’s handwriting in Exhibit 12. Here was no un¬ 
educated, unintelligent, inexperienced, confused appli¬ 
cant. Responding to the question: “In what State or 
Territory have you actual bona fide residence?”, he 
answered “Washington, D. C.”, and to the question 
“Length of such residence therein”, his answer was 
“Jan., 1912, to July, 1920”. Nor is that all. The 
foregoing is followed by this: 

“5. If you have not resided continuouslv in the 
State or Territory in which you claim actual bona 
fide residence, or are not actually now living in 
such State or Territory, answer the following 
questions fully. 

“(a) For what periods have you been absent 
therefrom, giving dates? 

“July 15, 1890 to Jan. 1912 Boston, Mass, and 
suburbs. Jan. 1918 to Mar. 1919 Nevers, France. 
Jan. 1917 to Nov. 1917 Nashville, Tenn. July 
191G to Dec. 1910 Pittsburg, Pa. 

“(b) Where were you and what was your oc¬ 
cupation during such time? 

“Boston, Mass. Grammar—High School & Col¬ 
lege. Nevers, France—With Amer. Exp. Force. 
Nashville Tenn.—Representing Wash. D. C. con¬ 
tracting firm on construction work. Pittsburg, Pa. 
same as at Nashville, Tenn. 

“(c) What are your intentions as to returning 
to the State or Territory in which you claim bona 
fide residence? 

“Expect to remain in Wash. D. C. 
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“(d) What are the facts on which you base 
your claim to actual bona fide residence in the 
State or Territory claimed? 

“Residence, actual, except for times as stated 
(a) for approximately 7 Mi years and then absent 
only on business representing Washington busi¬ 
ness firm or at war in France as stated.” 

We submit that there is nothing whatever in the 
foregoing to indicate misunderstanding or confusion. 
Indeed, on the contrary we respectfully insist that a 
complete understanding and fine appreciation of what 
>vas meant by his statement respecting his actual bona 
fide residence is shown, and emphasized, by his ex¬ 
planation that his absences from that residence in 
France was with the Army; in Tennessee was repre¬ 
senting Washington, D. C., contracting firm on con¬ 
struction work; in Pittsburgh was “same as at Nash¬ 
ville, Tenn.”; and that his residence in Washington, 
I). C., was actual during the entire period of 7Mi years 
preceding the date of this application (July It), 1920), 

except for times as stated . . . and then absent only 
on business representing a Washington business firm 
or at war in France as stated” (R. 239). 

On this record the trial Court could have as well held 
Gardner’s domicile to have been Nevcrs, France, or 
Pittsburgh, Pa., as to have held it to be Nashville, 
Tennessee. 

2. The trial Court attached weight to three features 
of Exhibit 12, two of which are readily explained and 
the third of which is susceptible only of a construction 
directlv contrarv to that given it bv the learned Judge. 

(1) In response to the question: “In what county 

have vou actual bona fide residence?” Gardner an- 
* 
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swered “U. S. A.”; and to the question, “Length of 
such residence in county? (Residence must be shown 
up to date of jurat.)”, he answered: “From July, 
1890, to July, 1920”; that is to say, he had resided in 
the United States from the time of his birth to the date 
of the jurat. That this is true is noted by the trial 
Court who, nevertheless, considers the answer not a 
proper one to the inquiry and evidence of “confusion” 
(R. 40-41). The obvious and entirely reasonable ex¬ 
planation is that Gardner read “country” for 
“county”, and so reading gave the correct answer, 
that he had lived from the time of his birth to the date 
of the jurat in the United States. 

(2) In answer to the question regarding the length 
of time Washington, D. C., had been his actual bona 
fide .i residence, Gardner gave the dates January, 1912, 
to July, 1920. The trial Court, describing this “as 
another illustration of the confusion under which 
Gardner was laboring”, stresses the fact that he voted 
in the State of Massachusetts at the November, 1912, 
election. Apart from the point that whether Gardner 
was an actual bona fide resident of the District of 
Columbia in 1912 is utterly immaterial in this case, 
the relevant question being, was he an actual bona fide 
resident herein in 1927, the record gives ample ex¬ 
planation of the use of the date 1912 rather than 1913. 
Gardner in Exhibit 12, executed July 19, 1920, states 
that his residence in the District of Columbia had been 
actual, except for absences on business for a Wash¬ 
ington business firm and at war, “for approximately 
7VL> years”, or from January, 1913, instead of 1912, 
to the date of the exhibit. From the time he came to 
Washington Gardner never went back to Massachusetts 
(R. 103). Repeatedly in his testimony he referred to 
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his inability to recall with any exactness past dates 
(R. 99, 100," 115, 117, 118, 121, 122, 127, 134, 139). In¬ 
deed, an example of the fallibility of Mr. Gardner’s 

memorv for dates is shown bv the fact that he could 
• » 

not recall even the month when he sailed for 
France as a member of the American Expe¬ 
ditionary Force (R. 100). Moreover, if Gardner voted 
in November, 1912, in Massachusetts, then he is en¬ 
tirely correct in savin", in July, 1920, his actual resi¬ 
dence in the District of Columbia had been “for ap¬ 
proximately 7Mi years”, which would show that the 
only error in his statement was the date, “Jan. 1912”, 
and that the time of his coming to Washington was 
January, 1913, or “approximately 7Mi years”, before 
the date he signed and swore to Exhibit 12. 

Indeed, in this very Exhibit 12 there is evidence that 
the onlv mistake made was in giving the time of his 
arrival in Washington as 1912 rather than 1913. In 
the exhibit Mr. Gardner stated that he “Took two and 
one half years of four year Mechanical Engineering 
Course at Tufts College, Mass., from Sept. 1910 to Jan. 
1912” (R. 242). No argument is required to support 
the statement that two and a half years from Septem¬ 
ber, 1910, would be a date early in 1913, and not Janu¬ 
ary, 1912. 

, (3) Adverting to the evidence that Gardner submitted, 
with his application for Civil Service examination, a 
County Officer’s Certificate executed by Ulric T. Men- 
gert, notary public, dated September 4, 1920, certify¬ 
ing that Gardner “is now an actual bona fide resident 
of the District of Columbia, and has been such resi¬ 
dent for 7 years next preceding the date hereof”, the 
learned trial Judge italicizes the statement: 11 Mr. 
Gardner was not acquainted with this notary 'public 
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As we have elsewhere herein pointed out, Gardner 
procured this certificate from the notary; the rule of 
the Civil Service provided that the applicant is not 
bound to appear before the officer who executes the 
certificate but that “the officer should satisfy himself 
as to facts to which he certifies from credible and com¬ 
petent evidence”. The law presumes that this official 
performed his duty. It was not requisite for him to 
have personal knowledge of the facts he certified pro¬ 
vided he considered the evidence upon which he made 
the certificate to be credible. To hold, as did the 
trial Court, this certificate to be worthless as a piece of 
evidence that Gardner was in 1920 “an actual bona 
fide resident of the District of Columbia”, and had 
been such “for 7 years” prior to September, 1920, is 
to hold that Gardner’s statements on that subject were 
not credible. And yet the trial Court held Gardner 
worthy of belief. The Notary Public has indicated 
that the facts to which he certified were “sworn to by 
the applicant” (E. 245), that is, by Gardner. It is 
further to be noted that this certificate was executed 
by Ulric T. Mengert, Notary Public of the District of 
Columbia, on September 4, 1920, or a month and a 
half subsequent to the date when Gardner signed and 
swore, before another Notary Public, to Exhibit 12. In 
other words, as a separate transaction, substantially 
later than the time he filed his application, and to com¬ 
ply with the Civil Service requirements, Gardner ob¬ 
tained, on the faith of his own sworn “credible and 
competent evidence”, and presented to the Civil Ser¬ 
vice Commission, an additional certificate certifying 
that for seven years, that is, from 1913 to 1920, he had 
been an actual bona fide resident of the District of 
Columbia, and was still such. We submit that this 
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piece of evidence is not reasonably subject to the treat¬ 
ment given it by the Court below. 

3. Though treating as of no probative value the ex¬ 
hibits we have been discussing, the learned trial Justice 
considered that the marriage certificate, issued at the 
time of the marriage of Gardner and defendant (De¬ 
fendant’s Ex. AB, R. 252), “indicates” that Gardner 
resided in Nashville, Tennessee, on October 30, 1917, 
the date of his marriage to the defendant. To this the 
trial court apparently gave weight (R. 37). The fact 
is that the marriage certificate makes no provision for 
any statement or indication respecting the residence 
or domicile of either of the contracting parties. At 
the time of the marriage Gardner had a room in the 
Nashville Y. M. C. A. Building, and his wife lived in 
a rented room in the city, her father’s home being in 
another county about 25 miles from Nashville. All 
that appears in the marriage certificate with respect 
to residence is the mere notation under Gardners 
name, evidently in the handwriting of the County 
Deputy Clerk, reading “1107 16th Avc. So.” This 
is nothing more than a notation of the Y. M. C. A. 
address where Gardner w'as at the time stopping. 
We submit that this is not entitled to the slightest 
weight as evidence of domicile. At the very time 
that Gardner w’as stopping at the Nashville Y. M. 
C. A., while representing in that city a Washington 
business concern, he executed his Selective Service 
Registration Card, dated May 31, 1917, on w r hich he 
w r as called upon to give his “home address”, and he 
gave that “home address” as “616 Rock Creek Church 
Road, Washington, D. C. ” (R. 246) Significantly, he did 
; not give as his “home address” 1107 16th Ave. So., 
Nashville, Tennessee. Significantly, we say, because, as 
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shown in such detail in Plaintiff’s Exhibit 12, Gardner 
considered his “actual residence” to be Washington 
and his absences therefrom, such as that in Nashville, 
in Pittsburgh, and in France, to be merely such as his 
war service, and his duty representing a Washington 
firm having out-of-town jobs, called upon him for. 

4. Mr. Gardner, after testifying that he did not know 
that he ever had any occasion to claim Tennessee as 
his home, further testified that he “certainly claimed 
it on my war record and on my . . . wedding certificate, 
and things of that kind, but I would not be positive 
about that” (R. 137). 

We have seen that the extent of claiming Tennessee 
on the marriage certificate was a notation of the Y. M. 
C. A. address at which he was stopping in Nashville. 

The only evidence on the subject connected with his 
war record is (a) the fact that when he registered he 
gave his “home address” as Washington, D. C.; (b) 
the Army order issued November 9, 1917, calling all 
those who had enlisted in Hospital Unit “S” (Vander¬ 
bilt University), Nashville, Tennessee, to report for 
active service, which order contains a list of the names 
of the persons so called, including “H. W. Gardner, 
Y. M. 0. A. Building, Nashville, Tennessee”; and (c) 
the fact that when he was discharged he received travel 
pay to Nashville, the place of his enlistment. 

(a) We have already discussed the significance of 
the Washington, I). 0., “home address” given by Gard¬ 
ner on his registration card. 

(b) We submit that the giving Gardner’s then ad¬ 
dress as Nashville in the order to active service (De¬ 
fendant’s Ex. T, R. 253) is of no significance whatever. 
What is shown bv the evidence is this; that when Gard¬ 
ner was required to give his home address he gave his 
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address in Washington; when lie enlisted and was re¬ 
quired to give the place where he could be reached for 
call lie gave the Y. M. (\ A. in Nashville, where he was 
then staying. To hold, as the learned District Judge 
did, that tliis is evidence, furnished by official Army 
orders, of the man’s domicile, is, we very respectfully 
submit, to bold the untenable. 

(c) As to the significance of the fact that upon dis¬ 
charge from the Army on April 30, 1919, Gardner re¬ 
ceived travel pay to the place of his enlistment, we sub¬ 
mit that this mere act of conforming to what bad for 
years been the Army custom, and for a long time re¬ 
quired by law, furnishes no evidence on the subject of 
Gardner’s domicile at that time. 

Prior to 1919 the law provided that upon 
discharge from the Army enlisted men should receive 
travel pay from the place of discharge to the place of 
enlistment. This is also now the law. But by the Act 
of February 2S, 1919, it was provided that an enlisted 
man upon discharge should receive travel pay, at his 
option, to either the place of enlistment or his home. 
There is no evidence that Gardner did anything about 
exercising that option. It is therefore fair to assume 
that he was given travel pay to the place of enlistment 
comformable to the long-time Army custom in that 
respect. 

5. The learned trial Judge gives emphasis by repeti¬ 
tion to the fact that after marrying defendant on Oc¬ 
tober 30, 1917, Gardner “lived and co-habited with her 
in Nashville, Tennessee", an emphasis hardly justi¬ 
fied, we submit, when it is recalled that the undisputed 
facts show that .Mr. and Mrs. Gardner, first, “lived 
and co-habited” in Nashville during the brief period 
of nine days between the date of the marriage and the 
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date lit* was called, under his previous August, 1917, 
enlistment, into active military service; and, second, 
“lived and co-habited in Nashville” during that period 
when, following his discharge from the Army, he joned 
his wife there, and she resigned her position and they 
made their necessary arrangements for leaving, which 
occupied “only a few days, or a week, before we left 
for Washington, or maybe two weeks”. The stressed 
“living and co-habiting,’’ in Nashville, as establishing 
a matrimonial domicile, extends over a sum total rang¬ 
ing from ten days to three weeks, and was followed by 
years of living and co-habiting as husband and wife 
in Washington which, in the Court below, went for 
naught. But even assuming for the purpose of the 
argument that Mr. Gardner did, in the brief periods 
he was in Tennessee following his marriage (and there 
is no serious pretense that he acquired a domicile in 
that State prior to marriage) acquire a domicile in 
Tennessee, how can it reasonably be said that in the 
uninterrupted period of eight years thereafter Wash¬ 
ington was only his temporary abode, continually con¬ 
sidered such by him, in the face of the testimony of Mr. 
Gardner himself during the trial below. Sec pages Ki¬ 


ll; 14-17, supra. 

One might suppose that this allegedly ever present 
intention of Herbert W. Gardner and the Appellee, 
to go back “home” to Tennessee, would have been 
the clearly remembered subject of discussions between 
the parties during the ten years of their married life, 
particularly in view of his assertion, that he had al¬ 
ways thought such return to Tennessee would elimi¬ 
nate the cause for their marital difficulties (R. 132). 
Still, when questioned in this respect, Mr. Gardner 
had no recollection of any discussion (R. 150), there 
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is merely a vague statement of a “general thought *' 
(R. 124, 150), the assertion tliat they “undoubtedly 
talked about the possibilities of making a home in 
Tennessee” (R. 151), without being able to recall any 
circumstance, to “refer to anything, absolutely, defi¬ 
nite conversation”. 

The idea of a mere “general thought,” in contrast 
to a distinct and fixed purpose of returning to a 
“home” is strikingly conveyed by the deposition of 
Mrs. Lillie Ilarding, defendant’s sister-in-law. Accord¬ 
ing to her testimony the alleged intentions of defen¬ 
dant to return to Tennessee were expressed in the 
form of a “hope”, or “desire** that Gardner might 
find employment there (R. 187-188). Such “hope” or 
“desire”, however, is far from being a present intent 
to return to a former abode. 

“Present** intent, to return, however, cannot be 
conditioned upon an event that may never happen. 
Consequently, as Gardner made his return to Tennes¬ 
see dependent upon his finding employment in that 
state, he could not have a fixed purpose of return in any 
event. This was necessary to constitute* an'units rcr- 
< rtrwJi. 


6. When Gardner joined his wife in Nashville the end 
of April or first of May, 1919, upon his return from 
the war, he shared there her rented room (R. 158), stay¬ 
ing in Nashville only “a few days, or a week, until we 
left for Washington, or maybe two weeks." “It could 
not have been very long; of course, we could not have 
spent many days in Nashville. I do not know exactly.” 
(R. 132) He verified the fact that the Stand¬ 
ard Engineering Company was out of business 
down there, and he made no effort whatever to secure 
a position in Nashville, but accompanied by his wife 
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proceeded to Washington. (R. 132) When Gardner 
joined his wife iu Nashville she was employed as 
a clerk by the Meadow Coal Company, where she had 
been employed for two years, which position she re¬ 
signed because she was leaving Nashville for Wash¬ 
ington. (Pltf’s Ex. 11, R. 235). As heretofore 
noted. Gardner came to Washington hoping to reas- 
sume his position with the Standard Engineering Com¬ 
pany, and finding that position not open to him, ob¬ 
tained an appointment with the Public Health Service. 
This leaving Nashville, Gardner without making any 
effort to get employment there, and Mrs. Gardner re¬ 
signing a position she had held two years because she 


was leaving, is referred to in the learned trial 
Court’s findings as a “visit” to Washington. (R. 
38) It is pointed out as evidencing that it was a 
“visit” that Gardner and his wife stayed at the home 
of his brother. This home was 616 Rock Creek Church 


Road, which had been Gardner’s home from the time 


lie first came to Washington from Massachusetts, and 
which, we repeat, he gave as his “home” when, at 
Nashville, he registered for militarv service. Wash- 
ington was overcrowded after the war and even after 
Gardner entered upon his new employment in Wash¬ 
ington he and his wife (in common with every one else 
then so situated) encountered the utmost difficulty in 
obtaining living quarters. (R. 126) This accounts 

for the fact that it was some time before thev obtained 
* * 

an apartment, the furnishings of which they pur¬ 
chased, and not any temporariness in the nature of 
a “visit.” to Washington. In fact, Gardner testi¬ 
fied that his first position here was in no sense tem¬ 
porary. (R. 120) Gardner’s return to Washington 
after the war, accompanied by his wife, came to be 
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characterized, in this record, as a visit, as a result ol* 
the care exercised by defendant’s counsel in introduc¬ 
ing the word “visit” into leading questions during the 
trial. (See R. 120) The witness had not theretofore 
used the word “visit.” As we have seen, during the 
remainder of the years Gardner and defendant lived 
together, and for more than seven years there¬ 
after, Gardner's “visit” to Washington con¬ 
tinued, without so much as a trip to Tennes¬ 
see or anv act to indicate it as his home. While 
•> 

there he had never voted or registered to vote. Al¬ 
though citizens of Tennessee absent from the State had 
been privileged ever since 1017 to vote by mail (Ten¬ 
nessee Code, 1032, par. 2228, ct a*iq.), Gardner, during 
the years he resided in Washington, did not so vote or 
ever indicate any intention or desire so to do. (R. 131, 
153) 

7. One searches the record in vain for anv evidence of 
any act of Gardner’s during the entire eight years, be¬ 
tween his arrival in Washington in May, 1010, and the 
obtainment by Mrs. Gardner of the divorce decree in 
July, 1027, by which he claimed or exercised, here or 
there, the rights or duties of a resident of Tennessee. 
Unless post litigation testimony of the existence of the 
long-time undemonstrated intention, or the occasional 
declarations of a hope to return, or the wish to do so 
if employment could be obtained in the State, overcome 
a course of conduct continuing for years, then we sub¬ 
mit there is no basis whatever in this record for hold¬ 
ing that Gardner’s domicile in 1927 was Tennessee. 
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(*) 

Mrs. Gardner’s Legal Residence in 1927. 

In our summary of the evidence under the statement 
of facts herein, and in our discussion of the question of 
Mr. Gardner’s domicile, we have necessarily treated 
at some length this sub-head. We shall discuss here¬ 
under defendant’s domicile in the light of the most 
modern views contending for a wife’s right to main¬ 
tain a domicile apart from her husband. Putting the 
law as settled by the Tennessee decisions and recog¬ 
nized by the Supreme Court of the United States en¬ 
tirely aside, we contend that the undisputed facts in 
this case conclusively show that defendant’s legal resi¬ 
dence from 1919 to 1927 was the District of Columbia, 
and nowhere else. 

Defendant, as we have seen, resigned a position 
which she had held in Nashville, Tennessee, for two 
years prior to the return of her husband from France 
in May, 1919, and accompanied him to Washington. 
She swore, in 1924, when called upon to state the 
“cause of leaving” that position: “Left because I 
was leaving town, Nash. Tenn.” (R. 235, Pltfs. Ex. 11). 
What we have said of the characterization of this com¬ 
ing and remaining as a “visit,” need not be repeated. 
Except for “visits” to see her father in Tennessee, 
Mrs. Gardner had no connection with that State until 
she invoked the jurisdiction of the Nashville Circuit 
Court to award her a divorce so that she might he free 
to marry Mr. Saul. 

As already shown, page 18 of this brief, for the 
period of five years from 1919 to 1924, Mrs. Gardner 
was in private, as distinguished from governmental, 
employment in Washington. During that time she held 
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positions in Washington, for periods ranging from a 
few months to a year and a half, in the offices of a life 
insurance company, a law firm, a hotel corporation, and 
two real estate brokers. She first received an appoint¬ 
ment in a government office in 1924. 

While employed by the Government between 1924 
and 1927, inclusive, Mrs. Gardner uniformly gave 1km* 
legal residence as Washington, D. C. Moreover, she 
obtained and used, January 30,1924, the certificate of a 
District of Columbia notary public, certifying that she 
was then “an actual bona fide resident of the City of 
Washington, D. C.,” and had “been such resident since 
June, 1919” (Pltf’s Ex. 11; R. 236). As in the case of 
a somewhat similar certificate obtained and used by 
Gardner, the Court below ignored this item of evi¬ 
dence. As in that case also it is obvious that the cer¬ 
tificate was issued bv the official on the faith of defen- 

%> 

dant’s representations; these being considered by the 
notary to be “credible and competent evidence” (R. 
236).* 

On four occasions (April 1, 1924; March 14, 1925; 
December 1,1925; and March 10,1927), defendant was 
called on to file personal history statements as required 
by the various government departments in which she 
was employed. The blanks in each of these instances 
called for a statement of her then present “legal (vot¬ 
ing) residence”; and in each instance she gave this as 
Washington, D. C. The learned District Judge dis¬ 
missed these statements as utterly valueless because of 
the inclusion of the parenthetical word “voting.” In 
other words, it was the view of the Court below that if 
one resided in Washington, D. C., then these blanks no¬ 
where provided for a statement of that one’s residence. 



57 


On each of the “Standard Forms”, “(Approved 
by the President March 28,1934) ”, Plaintiff’s Exhibits 
5, 6, 8A, and 9, and similar form, Plaintiff’s Exhibit 
4 (R. 225-231), there is a line providing for the state¬ 
ment by the Government employee of his or her “Legal 
(Voting) Residence”. There is no other place pro¬ 
vided on these personal history forms for a statement 
of residence. Hence, if the learned trial Court was 
right in holding that to fill in “Washington, D. 0.”, on 
that line was “obviously” incorrect, then we have the 
inconceivable situation of a government standard form 
calling for information respecting place of legal resi¬ 
dence from every government employee except those 
whose legal residence happens to be Washington, D. C. 

Manifestly, the defendant was under no misappre¬ 
hension respecting what was called for by the ques¬ 
tion: “What is your present legal (voting) resi¬ 
dence”? Five times in the course of three years she 
was called upon to state her “Legal (Voting) Resi¬ 
dence”. Four of these statements she was required to 
prepare in her “own handwriting” (Pltf’s Exhibits 
5, 6, 8A, and 9; R. 227, 228, 229, 231). Each time six* 
gave her legal residence as Washington, D. C. She 
had lived here then from five to eight years. She 
showed no “confusion” created by the presence, in 
parentheses, of the word “voting” which the trial 
Court finds makes her answers in every one of these 
instances “obviously” incorrect. We submit that the 
very presence of the word “voting” would have led 
her to fill the blank with “Tennessee” if it were not 


for the fact that the only place she then had or claimed 
as a legal residence was Washington, 1). C. It is to 
l)e noted in passing that though, even as late as March, 
1927, when Gardner and she were living together 
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but not as man and wife, defendant gave the name 
of her father and his address, Cedar Hill, Tennes¬ 
see, as the one to be notified in case of emergency, 
instead of the name of Gardner, given on previous simi¬ 
lar personal history blanks, she nevertheless still con¬ 
tinued to give her legal residence as Washington, D. C. 
On all of these blanks, in addition to giving her legal 
residence, she was called upon to give the place of her 
birth, and of course gave it as Tennessee. These two 
questions side by side, it would seem, would have called 
upon her to indicate her legal residence as Tennessee 
if it was such in fact or she had the slightest in¬ 
tention of maintaining it so to be. Plainly she did not 
do so because she was not, and she knew she was not, 
domiciled there. 

It is patent that defendant was well informed about 
voting and her rights in respect thereto. She testified 
below, on this subject, that: She did not intend to give 
up her residence in Tennessee when she left there; she 
never voted there; she did vote in California in 1928; 
she never made any effort to vote in Tennessee; she 
knew that women were entitled to vote there; she knew 
what her “voting residence” was; and she knew that 
ithat was the place she claimed to be her “legal resi¬ 
dence”; she knew that no one had “anv vote in Wash- 
iington”; she knew that she “would have been entitled 
to vote in Tennessee”; and she probably observed 
when she filled out her personal history statements, 
five in number over a course of years, that under the 
line on which she gave Washington, D. C., as her “Le¬ 
gal (Voting) Residence”, there was a note calling up¬ 
on the employee to give his “State and Congressional 
District”. But as this was merely an application for 
a position, something that one does not pay a great 
deal of attention to, she did not attach importance to 
it (R. 176-177). 
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It is unnecessary to argue that the foregoing makes 
it clear that the defendant knew that women were en¬ 
titled to vote in Tennessee; that there was no voting 
in the District of Columbia; that her voting residence 
(if her claim on the trial below was true or even 
plausible) was Tennessee, and still in possession of 
all that knowledge she consistently and repeatedly 
stated, in different statements she made over a period 
of three years, that Washington, D. C., was her “Legal 
(Voting) Residence”. Is it reasonable, under these 
circumstances, to attach any probative weight to her 
assertion, on the witness stand, that she had not given 
up her residence in Tennessee? 

When in February, 1924, she submitted a declara¬ 
tion sheet in connection with an examination for a posi¬ 
tion as stenographer and typist, she declared “upon 
mv honor” that her “legal residence” was then AVash- 
ington, D. C., and that she had “been a legal resident 
there” four years, ten months (Pltf’s Ex. 10; R. 232), 
or from the time of her arrival in Washington in May, 
1919, to the date of the declaration. 

All of this documentary evidence must, together with 
that relating to Gardner, be swept aside and treated as 
trivial in order to reach the conclusion reached by the 
Court below. 

(g) 

The Settled Law as to What Constitutes Domicile. 

There is a voluminous legal literature on the subject 
of domicile. The United States Supreme Court in 
State of Texas v. State of Florida, ct al., (decided 
March 13, 1939) 306 U. S. 398, furnishes a clear 
statement of the law applicable and controlling here. 
In that case, each of four States—Florida, Mas¬ 
sachusetts, Xew York and Texas—claimed that the 
late Edward Green, son of famed Hetty Green, was, at 
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his death, domiciled in it. Green had lived for a num¬ 
ber of years prior to 1911 in Texas, and for some years 
after 1911 had rented a room in that State, though he 
never occupied it. Years before his death he had voted 
in Texas; he never voted elsewhere; and he had visited 
that State frequently after leaving it. During 
the latter part of his life he actually lived dur¬ 
ing parts of each year in Massachusetts, New York 
and Florida, spending most of his time in the first 
named of these States. He frequently expressed his 
intention of continuing Texas as his residence, and 
on one occasion returned a Centennial Certificate 
which described him as of Massachusetts with the 
statement: “I have never changed my legal residence 
from Terrell, Texas'’. His standing instructions were 
that “in all formal documents his permanent residence 
be stated as Texas.” No act (as distinguished from 
statements) of Green’s after he actually removed from 
Texas indicated the continuance of his legal residence 
there, and the only intimation the witnesses, who testi¬ 
fied to his declarations that Texas was the place of his 
legal residence, were able to give of “the real inten¬ 
tion behind decedent’s declarations and actions” was 
“what may be inferred from his evident desire and fre¬ 
quently announced purpose to escape or minimize 
taxes” in other States. Dealing with this situation, 
the Supreme Court, in holding that Green’s domicile 
was Massachuetts and not Texas, speaking by Mr. 
Justice Stone, said (1. c., 425-5): 

“Residence in fact, coupled with the purpose to 
make the place of residence one’s home, are the 
essential elements of domicile. [Citations] We 
conclude, as the Special Master found, that Green 
ceased to have a place of residence in Texas after 
1911. About 1914 he gave up his nominal place of 
abode in the room which he had rented in Terrell, 
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Texas, and which in fact he had never occupied. 
After that he was never identified in fact with 
any place of residence in Texas, and there was 
nothing in his life to connect him with a Texas 
home other than his frequent statements that his 
legal residence was in Texas. While one’s state: 
incuts may supply evidence of the intention req¬ 
uisite to establish domicile at a given place of res¬ 
idence, they cannot supply the fact of residence 
there; [Citations]; and they are of slight weight 

when thev conflict with the fact. This is the 
•» 

more so where, as here, decedent’s declarations 
are shown to have been inspired by the desire to 
establish a nominal residence for tax purposes, 
different from his actual residence in fact. [Cita¬ 
tions] In such circumstances the actual fact as to 
the place of residence and decedent’s real attitude 
and intention with respect to it as disclosed by 
his entire course of conduct are the controlling 
factors in ascertaining his domicile. [Citations] 
When one intends the facts to which the law at¬ 
taches consequences, he must abide the conse¬ 
quences whether intended or not.... He could not 
elect to make his home in one place in point of in¬ 
terest and attachment and for the general pur¬ 
poses of life, and in another, where he in fact had 
no residence, for the purpose of taxation.” 

So here: After making the District of Columbia his ac¬ 
tual hovn fide residence for every disclosed purpose for 
a long period of years, Gardner could not make Ten¬ 
nessee—‘‘where in fact he had no residence”—his dom¬ 
icile for the purpose of making valid the divorce pro¬ 
cured by defendant, when it became of great interest to 
him to have that divorce declared valid. Gardner dis¬ 
closed in his testimony below that, having married in 
1934, he, before testifying, consulted counsel and was 
apprised of the effect plaintiff’s success in the instant 
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ic*ase would have ou his “affairs”. He was warned to 
be careful about that. (R. 130) With every desire to 
avoid criticism of Gardner, we submit that it is not 
unfair to call attention to his own statement of what 
he would do in respect to claiming residence one place 
rather than another where his interests would be 
served thereby. Mr. Gardner testified that when, in 
July, 1920, he executed his application for a Civil Ser¬ 
vice appointment and therein designated his “actual 
bona fide residence” as Washington, D. C.—with the 
added statement that it had been such for seven and 
one-half years during which he was absent only (a) 
with the Army in France, and (b) out of Washington 
representing a Washington business firm having jobs 
in other States—he did not know as much as he had 
since learned about the importance the place of resi¬ 
dence had on the apportionment of appointments un¬ 
der the Civil Service laws. And he added that, in 
making that application, “if I had known as much 
about civil service status as I know now I would have, 
regardless of this case, or any connection with this case 
. . . put down where I had resided, would have given 
Tennessee, because I would have had better opportu¬ 
nity to get appointment than claiming the District of 
Columbia. So I put down the District of Columbia at 
a time when I did not know anything about civil ser¬ 
vice; I did not have any knowledge of the advantage 
then.” (R. 129-130) If, as frankly admitted, interest 
or advantage would have caused him to make one state¬ 
ment of fact rather than another, what is to be said of 
the position Mr. Gardner would be expected to take in 
the light of the 'warning he had received from his coun¬ 
sel regarding the effect on his “affairs” of the grant¬ 
ing of the prayers of plaintiff’s complaint herein? 



63 


Just as hi Texas v. Florida, supra, Green was inter¬ 
ested in avoiding taxes by claiming Texas as his domi¬ 
cile, so in this case Mr. Gardner was interested 
in avoiding a judgment that his wife’s Tennes¬ 
see divorce was invalid, and he had been duly 
warned that that interest could only be served by his 
successfully maintaining that his actual bona fide resi¬ 
dence was not Washington, D. (\, during the more than 
eight vears when his everv action showed that it was 
there. Under the test supplied by the Supreme Court 
in Texas v. Florida we respectfully submit that Gard¬ 
ner’s declarations regarding his intentions “are of 
slight weight when they conflict with the fact.” 

Questions relating to domicile arise most frequently 
in connection with divorce and taxes. One cannot have 
a domicile in one place for one, or several, purposes, 
and in another place for other purposes. In Downs v. 
Downs, 23 App. D. C. 381, 387-8, this Court said: 

“Now, it is not open to argument that there can¬ 
not be at the same time two such places of resi¬ 
dence. It is a law of our physical existence that 
one cannot be in two places at the same time; and 
it is equally a law of our civil existence that there 
cannot be two places of residence, each with the in¬ 
tention of our remaining there permanently or in¬ 
definitely and of its becoming our fixed and perma¬ 
nent home. * * * And for the same reason, where 
the same prerequisite of residence is required for 
divorce and for the exercise of the elective fran¬ 
chise, one cannot at the same time be a resident of 
one jurisdiction for one of these purposes and a 
resident of another jurisdiction for the other pur r 
pose. . . . 

“Authorities are not wanting if any are re¬ 
quired, to show that in statutes relating to taxa¬ 
tion, right of suffrage, divorce, limitations of ac- 
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tions, and the like, the term ‘residence’ is used in 
the sense of ‘legal residence;’ that is, the place of 
domicil of permanent abode, as distinguished from 
the place of temporary residence.” 

Recently Congress enacted a law providing that 
there shall be levied a tax, at specified rates, “upon the 
taxable income of every individual domiciled in the 
District of Columbia.” (D. C. Income Tax Act (1939), 
Sec. 2(a)) 

We respectfully ask whether or not this Court on 
tiiis record would hold either Mr. Gardner or Mrs. 
Gardner exempt from that tax? We are confident that 
a negative answer must be given to that question. And 
we submit by the same token that in the light of the 
record the Gardners cannot be held to have been domi¬ 
ciled in the State of Tennessee for the purpose of a 
valid divorce in the year 1927. 

(b) 

Criteria of Domicile. 

Closely connected with the problem of defining 
“domicile”, is the question of what weight shall be 
given to the various indicia of domicile. Ordinarily, 
as in the case at bar, the intent or animus and not the 
factum is disputed. The facts as to actual physical 
presence of the Gardners in the District of Columbia 
at the time when, and for eight years before, this di¬ 
vorce was obtained in Tennessee, are admitted. The 
only question, therefore, in determining the legal resi¬ 
dence of these parties is, whether their physical pres¬ 
ence in this District was merely temporary or coupled 
with animus manendi. 
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(1) Residence. 

Residence is the most important of the various cri¬ 
teria from which domicile may be deduced. It, plus 
intent as disclosed by a course of conduct, rather than 
intent consisting of mere statements thereof, makes 
the domicile. Texas v. Florida, 306 U. S. 398, 424. As 
stated by the Supreme Court in that case. “Resi¬ 
dence in fact, coupled with the purpose to make 
the place of residence one’s home, are the essential 
elements of domicile”. The fact of residence raises 
at least the prima facie presumption that there exists 
corresponding intent to make the physical presence in 
one place also the legal residence of a person. Ander¬ 
son v. Watts. 138 U. S. 694, 34 L. Ed. 1078; Ennis v. 
Smith , 14 How. 400, 14 L. Ed. 472; In re Davis, 217 F. 
113; Bradstreet v. Bradstreet, 18 D. C. 229. This pre¬ 
sumption is strengthened in cases of long continued 
residence. 

In White v. Brown, 29 F. Oas. No. 17538, 1 Wall. Jr. 
217, it is stated: 

“A residence in one place for a great number 
of years is a violent and continuing proof of the 
animus manendi.” 

The same thought is expressed in Re: Titterington, 
130 Iowa 356, 106 N. W. 761, where the court said: 

“Actual residence for a long period of time is, 
and should be, strong evidence of the intention to 
make the place of such residence the domicile, and 
when the fact is accompanied by other acts, and 
by declarations entirely consistent therewith, it is 
all but conclusive.” 

In Hulett v. Ilulett, 39 Vt. 581, the court stresses 
the growing presumption which arises from protracted 
residence by stating: 
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“Whore one's stay in a place is short, and then 
he returns to his former home, it affords some 
presumption or evidence that he went there for a 
temporary purpose, with no intent to remain, 
while if his stay or residence is protracted, and 
long continued, it furnishes a corresponding pre¬ 
sumption that he designed to remain from the be¬ 
ginning.” 

“Time”, that is the length of residence, has been 
termed the “grand ingredient” in The Harmony, 2 C. 
Rob. 322 (quot. Johnson v. Twenty-ono Bales, etc., 13 
F. Cas. No. 7417, 2 Paine 601: Rogers v. The Amado, 
20 F. Cas. No. 12005, Newb. Adm. 400; Cockerell v. 
Cockerell, 2 Jur. N. S. 727, and appr. The Ann Green, 1 
F. Cas. No. 414,1 Gall 275) where it is stated: 

“Of the few principles that can be laid down 
generally, 1 may venture to hold, that time is the 
grand ingredient in constituting domicil. I think 
that hardly enough is attributed to its effect . . .” 

In Dikinson v. Brookline, 181 Mass. 195, 63 N. E. 
331, Justice Holmes emphasized the importance of 
long continued residence by the following words: 

“A long continued and non-intermittent resi¬ 
dence in one place may conclusively negative in 
law a pronounced or declared intention to retain 
a domicile in another place to which the declarant, 
or ‘de eujus’ never resorts.” 

In Harmon v. Grizzard, 89 N. C. 115, the Supreme 
Court of North Carolina declared: 

“We are not prepared to say that a protracted 
residence abroad of one engaged in the ordinary 
business of life and with no home in the State, is 
consistent with the idea of residence here, and 
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can be controlled in its legal consequences by a 
hidden purpose in the mind not to abandon his 
citizenship.” 

In Fox v. Fox, (1915; Tex. Civ. App.) 179 S. W. 883, 
the court said: 

“There is no doubt that a long continued ab¬ 
sence from the state or county, * * * would not 
harmonize or be a substantial compliance with the 
requirement that the party must be an actual bona 
fide inhabitant of the state for the legal time prior 
to exhibiting the petition.” 

In the case at bar, there is no dispute about the fact 
that Gardner and his wife moved from Nashville, Ten¬ 
nessee, to Washington, D. C., in May 1919, and that 
both resided there continuously for over eight years, 
that is, until Mrs. Gardner filed her bill for divorce on 
June 7,1927, in the Circuit Court of Davidson County, 
Tennessee. 

Standing alone, the fact of non-intermittent resi¬ 
dence would raise a prima facie presumption of 
domicile. And that presumption becames conclusive 
when viewed in the light of other facts and declara¬ 
tions of the parties, which are consistent with, and 
permit the clear inference from, such long continued 
residence that it was nothing but the factual expression 
of (minius manendi. It is submitted, that such strong- 
factual evidence cannot be overcome by mere naked 
oral statements expressing animus revertendi. The al¬ 
leged intent becomes utterly valueless, as evidence of 
domicile, when, as in this case, such intent to return 
was definitely conditioned not only upon the prospect 
of finding employment in Tennessee but also upon the 
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comparative “value” of any prospective employment. 

In point is what was said in Stratton v. Bingham , 2 
Sneed (Tenn.) 235: 

“It seems to us that the defendant had no fixed 
purpose to return; but that his continuance here, 
or return, or removal to another place, would be 
governed by future events and inclination. There 
was no inducement for his return to New York, 
except that it was the residence of his kindred.” 

Kennen, in his “A Treatise on Residence and Domi¬ 
cile” (1934), page 71, Sec. 29, correctly summarizes 
the judicial precedents laying down the rule relating 
to the probative value of acts indicating the place of 
domicile as against mere assertions in relation to the 
place of domicile. The learned author says: 

”In general it may be said, that the declara¬ 
tions must relate to acts from which intention can 
be inferred rather than to the intention itself. For 
one to make the naked assertion that his domicile 
is in a certain place is simply to state a legal con¬ 
clusion. To announce an intention of making 
one’s home in a certain place for an indefinite 
period is stronger, but by no means conclusive 
evidence. Such declaration should relate to or be 
supported by specific acts or circumstances which 
tend strongly to corroborate the statement.” 

The shortest, and yet perhaps the most precise, 
statement by any writer on the subject seems to be 
that of Lord Halsbury in “The Laws of England,” 
Vol. VI, p. 187: 

“Expressions of intention, written or oral, may 
be given in evidence but such evidence must be 
carefully weighed in connection with the context 
in which it occurred, and even if the expressions 
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are clear and consistent they cannot prevail 
against a course of conduct leading to an oppo,- 
site inference.” 

In Gourley v. Gourley, 15 R. I. 572, 10 Atl. 592, on 
rehearing in a divorce case, it was held as to the prob¬ 
ative weight of declarations on the subject of domicile: 

“The Court is not satisfied that the petitioner 
had her domicile in this State for a vear before 
the filing of her petition. 

“The new evidence consists mainly of her dec¬ 
larations, most of them unaccompanied by any act 
of which they are explanatory. Such declarations 
are entitled to little or no weight as evidence.” 

In Dupuy v. Wurtz, 53 X. V. 556, the Court, distin¬ 
guishing written from oral declarations of intent, said: 

“The intention may be gathered both from acts 
and declarations. Acts are regarded as more im¬ 
portant than declarations, and written declara¬ 
tions are usually more reliable than oral ones.” 

And that a sworn declaration of intention is superior 
to statements not under oath is expressed in Re Curtis, 
178 N. Y. Supp. 286, where the Court stated: 

“A sworn statement is superior to idle gossip, 
or the ‘lie says’ or ‘she savs’ of indirect discourse 
repeated by third persons.” 

The case of Firth v. Firth, 50 X. V. Eq. 137, 24 Atl. 
916, is interesting because of the contradiction which 
existed between sworn testimony at the trial and “de¬ 
cisive” acts. The language of the court is as follows: 

“If we look at the petitioner’s acts alone, and 
remember that ... he remained continuously ab¬ 
sent from this state for over five years and six 
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months, and that shortly after he came here in 
December, 1890, he returned to Salt Lake City and 
at once, on his return, resumed the work he was 
doing when he left, and that he was still there, en¬ 
gaged in the same work, on the 31st day of Octo¬ 
ber, 1891, when he swore to his petition in this case, 
the conclusion would seem to be well nigh un¬ 
avoidable that he had abandoned his domicile of 
origin and established a new home. He swears, on 
the contrary, that he did not, but that his inten¬ 
tion has always been to retain his domicile of 
origin. The actual intention of the person whose 
domicile for his dispute is, in cases of this kind, a 
fact of great importance, but the best and most 
trustworthy evidence of it is found, as a genera! 
rule, in his acts rather than in his declarations. 
His declarations may be competent as evidence of 
his intentions, but they are by no means conclu¬ 
sive, and when they are contradicted by decisive 
acts of habitancv, as holding office, voting and the 
like, their probative value is very light.” 

(2) Office Holding. 

Though, in many instances, government officials and 
employees residing in Washington, D. C., do not ac¬ 
quire a domicile here, they may, of course, make their 
official residence their domicile if thev so intend, or if 
such intent can be reasonably inferred from their acts, 
conduct, and declarations. 

The case of Sparks v. Sparks , 114 Tenn. 668, SS S. 
W. 173, is in point. This was a suit for divorce filed in 
Tennessee upon grounds alleged to have been com¬ 
mitted in the District of Columbia. The charges were 
sustained by the proof but the Chancellor dismissed the 
bill for want of jurisdiction, being of opinion that the 
plaintiff had not resided in Tennessee for two years 
next preceding the filing of his bill, as required by the 
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law of that State. The plaintiff was born in Tennes¬ 
see and resided there until he received an appointment 
to a position in the Treasury Department at Washing¬ 
ton; his family accompanied him to Washington and 
lie lived there until the time of the filing of the divorce 
suit. While so living in Washington plaintiff had re¬ 
turned to Tennessee on three occasions, spending his 
vacations there; also he voted there in several elec¬ 
tions, paying his poll tax in order to enable him to do 
so, and he continued his church membership there. He 
had not voted there for a number of years nor paid a 
poll tax for every year he was liable for such tax. Tie 
testified that it had always been his intention to return 
to Carroll County to reside in the event he should lose 
his position in the Treasury Department, which was 
under civil service law, but the tenure of which was 
such that he might be discharged. Upon such a state of 
facts, here briefly summarized from the Court’s opin¬ 
ion, the Court held: 

“Citizenship within the* meaning of the sec¬ 
tion of the Code in question, includes residence; 
and if complainant is yet a citizen of Tennessee, 
he may mantain this bill. Fickle vs. Fickle, .”) 
Yerg, 203. 

“The question then is, has the complainant 
under the facts stated lost his citizenship and dom¬ 
icile in Tennessee? There is no question but 
that the complainant was previous to the time he 
went to Washington a citizen of Carroll County, 
Tcnn. There he was born and raised. There was 
the domicile of his nativity. Every one is pre¬ 
sumed to retain his domicile until another is ac¬ 
quired. Lavne vs. Pardee, 2 Swan, 235. 

“And in order to constitute a change of domi¬ 
cile there must be concurrence of actual change of 
residence, and intention to abandon the old and 
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acquire a new domicile. Foster v. Hall and Eaton, 
4 Humph. 348. Allan v. Thompson, 11 Humph., 
536. 

“Where one has his residence and carries on 
his business is usuallv his domicile, but not neces- 
sarily so. He may be there temporarily, for the 
purpose of the particular business in hand with an 
absolute and definite intention of returning to his 
original and actual domicile. Pearce v. State, 1 
Sneed, 66. 

“If the absence from the domicile of nativity or 
an acquired domicile is temporary and there is all 
the while a fixed and definite intention of return¬ 
ing, there is no change, and no new domicile is ob¬ 
tained. Residence, however long, will not work a 
a change of domicile, unless accompanied with 
such intent. Keller v. Baird, 5 Heisk, 46; Lavne 
v. Pardee, 2 Swan, 235. 

“The intention to return to the domicile of na¬ 
tivity, or one acquired, must be fixed, absolute and 
unconditional. A mere floating intention to return 
at some future period or upon the happening of 
some uncertain event is not sufficient. The intent 
to return must not depend upon inclination or be 
controlled by future events. Stratton v. Brigham, 
2 Sneed, 423; Keller v. Baird, 5 Heisk, 46-49; 
Story on Conflict of Laws, Section 46. 

“In determining whether or not a change of 
domicile has been made, it is proper to consider, 
along with the statement of the party of his intent 
in the matter, his conduct and declarations, and all 
other facts that throw light upon the subject. 
Complainant when he brought this bill, had been a 
resident in Washington City for twenty-two years; 
and kept house and reared his family there, and 
had only returned to his former home and exer¬ 
cised the rights of a citizen on three occasions dur¬ 
ing all that time, and does not now state that he 
has any fixed purpose to again take up his resi¬ 
dence and the duties and rights of a citizen in this 
State. His strongest statement is that he is sub- 
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ject to dismissal in his employment in the Treas¬ 
ury Department, and in the event of such dismis¬ 
sal it is his intention to return. The clear infer¬ 
ence is that if he should not be dismissed he will 
continue his residence in Washington during the 
remainder of his days. TTis return is conditioned 
upon an event that may never happen. He has no 
fixed purpose to return in any event. Upon these 
facts we are clearly of the opinion that he has lost 
his citizenship and domicile in Tennessee, and is 
not entitled to maintain this suit. We are not to he 
understood as holding that a citizen of Tennessee, 
who removes himself and his family out of the 
state for the purpose of discharging the duties of 
on office for which he has been appointed or 
elected, or for any other purpose, either for a defi¬ 
nite or indefinite time, with a distinct and fixed 
purpose of returning to his home in this state, and 
who, by discharging the duties of a citizen and tax¬ 
payer of the state and exercising the privileges of 
a citizen, manifests his intention to retain his citi¬ 
zenship and domicile here, loses his citizenship. 
On the contrary, upon the facts stated, it is clear 
he would not, upon the well settled principle that 
a mere transient or temporary absence from the 
State, with a fixed purpose of returning does not 
work a change of domicile.” 

Under the foregoing decision of the Supreme Court 
of Tennessee it is manifest that had the Circuit Court 
of Davidson County, Tennessee, been frankly and hon¬ 
estly apprised of the facts in Gardner v. Gardner , it 
would have dismissed the bill filed there by the defen¬ 
dant herein for want of jurisdiction. Plainly, in view 
of this controlling decision of the Supreme Court of 
that State the Circuit Court would have had no option 
to do otherwise. 

The Supreme Court of the District of Columbia, in 
general term, sitting as the then appellate court of this 
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jurisdiction, had occasion to consider the question of 
the place of domicile of one employed in Government 
service in Washington in Bradstreet v. Bradstrect, 7 
Mackay (18 D. 0.) 291. In that case the Court said: 

“Was the defendant domiciled in Vermont? 
Vermont was his domicile or origin, but at the time 
of marriage he had not resided in that state for 
thirteen vears. He had onlv visited his old home 
for a short stay in the summer. Had spent a part 
of his summers in travelling, and the remainder of 
the year he had resided in the District. This resi¬ 
dence here was not for any definite, limited stay, 

but for ten vears defendant had been clerk to the 
* 

Judiciary Committee of the Senate, intending and 
expecting to remain here as long as that employ¬ 
ment lasted. During this time he had boarded 
with petitioner: he had furnished a room in her 
house, and had removed furniture from Vermont 
to Washington for that purpose. He had no home 
in Vermont, in the proper sense of the word. His 
father was domiciled in that state, and the defen¬ 
dant was accorded the privilege of stopping at his 
father’s house when visiting Royalton in consid¬ 
eration of the payment of board. He had not voted 
or paid taxes in that state for several years, but 
whether lie had preserved or lost his political 
rights is not considered material. He was mar¬ 
ried here. He rented and furnished a house where 
lie resided with petitioner and her daughters, and 
the evidence discloses efforts on his part to pur¬ 
chase that house, and declarations that if he could 
purchase he would spend the summers here. 

“If a person has actually removed to another 
place with an intention of remaining there for an 
indefinite time, and as a place of fixed present 
domicile, it is deemed his place of domicile notwith- 
i standing ho may entertain a floating intention to 
return at some future period.” Story Confl. Laws, 
Sec. 46. “But what amount of proof is necessary 
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to change a domicile of origin into a prima facie 
domicile of choice? It is residence elsewhere or 
where a person lives out of the domicile of origin. 
That repels the presumption of its continuance, 
and casts upon him who denies the domicile of 
choice the burden of disproving it. Where a per¬ 
son lives is taken prima facie to be his domicile 
until other facts establish the contrary.” Ennis 
v. Smith, 14 How., 422. 

“In Ringgold v. Bailey, 5 Md., 186, the court 
says upon this subject: ‘The party’s purpose to 
remain need not be fixed and unalterable. If it 
becomes a place of fixed present domicile it will be 
sufficient to fix a residence, and although there 
mav be a floatimr intention to return to his former 

* '■ 7 ' 

place of abode at some future period, still these 
circumstances will not defeat the newly acquired 
residence or the rights and obligations which at¬ 
tach to it.’ 

“The evidence shows that at the time of filing 

the petition in this proceeding, the defendant had 

lived out of his domicile of origin for thirteen 

years, and that during that time he had resided in 

Washington. This was prima facie the domicile of 

choice, and imposed upon him the burden, which 

he also assumed by his plea, of proving that he 

had retained his Vermont domicile of origin. This 

burden has been assumed to be lifted bv the infer- 

* 

ence sought to be drawn from the alleged tempo¬ 
rary character of the defendant’s employment, 
and his presence in the District of Columbia, under 
such employment, has been likened to that of a 
United States Senator, who may be temporarily 
located here representing the interests of his state. 
It is apparent, however, that the employment, al¬ 
though subject to termination at any time by will 
of the Judiciary Committee, was not of a mere 
temporary nature, but was for an indefinite time; 
that the duties of such employment required the 
presence of the defendant in Washington during 
the greater portion of the year. Unlike a Senator, 
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he* is pursuing here his own business, seeking his 
own interests, and representing himself exclu¬ 
sively. His acquisition of a new domicile here is 
not only not inconsistent with his employment, oc¬ 
cupation and interest, but is thoroughly consistent 
with them, and the legitimate conclusion from the 
whole evidence of his conduct and declarations is 
that this District was and is his domicile of 
choice.” 

We submit that the reasoning in Bradstreet v. Brad- 
street forceably applies to the facts of record in the in¬ 
stant case. Of course it is not necessary to argue that 
the fact that Gardner while holding a permanent civil 
service position in Washington was not here “repre¬ 
senting the interests of his State,” but was, “unlike 
a Senator . . . pursuing here his own business, seeking 
his own interest, and representing himself exclu¬ 
sively” (Bradstreet v. Bradstreet, supra). 

The positive evidence that for eight years he had not 
even a “nominal abode” in, or either discharged him¬ 
self of his duties as a citizen and taxpayer, or exer¬ 
cised the privileges of a citizen of, the State of Tennes¬ 
see, (Sparks v. Sparks, supra), according to decisions 
in Tennessee as well in the District of Columbia, 
constituted the strongest manifestation of his inten¬ 
tion to be a legal resident of the District of Columbia, 
and that his domicile in Tennessee, if he ever possessed 
it, was lost. 

(3) Payment of Taxes. 

The trial Court gave weight to the fact that during 
the period Gardner was employed on Standard Engi¬ 
neering Company’s work in Nashville he on one occa¬ 
sion paid a “rather odd tax” which he was called upon 
to pay or do road work. This apparently constituted, 



in the view of the learned District Judge, strong evi¬ 
dence of Gardner’s adoption of Tennessee as his 
domicile. We submit that this item of evidence loses 
all weight in cases where mere inhabitants of the 
state and citizens are subject to the same tax. 
Even if Gardner had not testified that he paid the tax 
during his first sojourn in Tennessee (R. 122), that is, 
while, admittedly, he had not yet formed his intention 
to make this state his permanent home, the utter im¬ 
materiality, on the issue here, of his tax payment is 
strikingly demonstrated by the following decision of 
the Supreme Court of Tennessee. 

In Kuntz v. Davidson County , 6 Lea (Tenn.) 65, a 
judgment for the county against Kuntz, an alien resi¬ 
dent, who objected to paying a poll tax, was upheld. 
The court stated: 

“Any male inhabitant of the State between the 
ages of 21 and 50 years, with certain exceptions 
not material to be noticed, is required to pay a poll 
tax * * *. 

“The Constitution of this State, Art. 2, Sec. 28, 
makes certain provisions in relation to taxation, 
intended to produce equality of burden and to 
limit the legislative power of exemption. It pro¬ 
vides this: ‘All male citizens of this State over 
the age of twenty-one, except such persons as may 
be exempted by law on account of age or other in¬ 
firmity, shall be liable to a poll tax of not less than 
fifty cents nor more than one dollar per annum. 
Nor shall any county or corporation levy a poll 
tax exceeding the amount levied bv the state.’ Bv 
Art. 4, Sec. 1 the Constitution further provides for 
the payment of poll taxes by all male citizens of 
the State within such ages as may be prescribed 
by law, and requires each voter to give to the 
judges of election where he offers to vote, satis- 
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factory evidence that he has paid the poll taxes 
assessed against him for such preceding period as 
the Legislature shall prescribe. # * *. 

“These provisions do not contain any restric¬ 
tion on the power of the Legislature over the in¬ 
habitants of the State who are not citizens. The 
fact that a person is an alien, owing allegiance to 
a foreign potentate, may lay him open to heavier 
legislation, but would certainly not except him 
from taxation common to all citizens /* 

It is submitted that this Tennessee decision destroys 
the significance given by the court below to the pay¬ 
ment of the road tax on one occasion by Gardner, 

: during the year or more he spent in Nashville, 
Tennessee, before going to Pittsburgh. Plainly that 
tax payment furnishes no criterion for the acquisition 
of a domicile in that state. On the other hand, his fail¬ 
ure to pay any tax after he had left that state is 
evidence that Gardner lost his Tennessee domicile, if 
it be assumed that he ever acquired one. 

By an act of the Tennessee Legislature enacted in 
1891 (Section 2773 of the 1932 Code), it is provided 
that all male inhabitants over twenty-one and under 
forty-five years of age, except disabled persons, shall 
work on countv roads each vear as manv davs as the 
county courts fix. This may be avoided by paying a 
specified tax to the Road Commissioner. It is to be 
noted that this applies to all inhabitants, irrespective 
of whether they are citizens or legal residents of the 
state. This clearly is the “rather odd tax” which 
Gardner paid and which the learned trial court consid¬ 
ered as evidence that Tennessee was his domicile. 
Patently, the very provisions of the act show the error 
the district judge fell into in this respect. 
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(4) Voting and Non-Voting. 

The evidence in the case at bar shows that Gardner, 
as well as defendant, have voted. Gardner voted in 
the presidential elections of 1912 in his native State of 
Massachusetts; defendant voted in the presidential 
elections of 1928 in the State of California, but both 
failed to vote at any time in the state they now claim 
to have been their “home state” or “legal residence.” 

How this failure to vote was made the main criterion 
for a change of domicile is shown in the case of Mooar 
v. Harvey, 128 Mass., 219. In this case it appeared 
that the defendant enlisted in the army, and in Febru¬ 
ary, 1864, he was detailed as bookkeeper in the Sur¬ 
geon General’s Office in Washington. In 1869 he was 
appointed a clerk in the Treasury Department in 
Washington, which position he held at the time of the 
suit; since February, 1864 he had lived in Washington. 
The court held: 

“But as we have before said, he lived in Wash¬ 
ington, D. C., and all the outward indicia which 
usually determine the domicile of a person pointed 
to that place as the place where he resided and he 
had his home. The evidence tended to show that 
he had not paid taxes nor voted in Lawrence since 
1862. This failure to perform the duties and avail 
himself of the privileges of a citizen is a signifi¬ 
cant fact pointing to a change of domicile.” 

(5) Place of Marriage. 

Defendant’s Exhibit # AB( R. 252) is Gardner’s 
marriage certificate. We have already discussed this. 
The form does not call for statement of residence. An 
inspection of this exhibit discloses nothing more than 
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a notation of Gardner’s street address in Nashville at 
the time of marriage. 

While the fact that a person was married at a cer¬ 
tain place may be mentioned in connection with other 
criteria of domicile, the courts appear to be quite 
agreed that ordinarily no significance can be attached 
to that circumstance. In George v. George, 143 La. 
1032, 79 So. 832, the Supreme Court of Louisiana held: 

“A marriage in a particular place, merely of 
itself, no more establishes a matrimonial domicile 
than that it establishes personal domiciles for the 
individuals who enter into the marital relation. 
The res, or marital status does not always remain 
a unit—far from it. And the courts of the differ¬ 
ent states have clearly jurisdiction to determine 
the marital status of all persons lawfully domi¬ 
ciled within their borders. Primarily, the domicile 
of the husband is, therefore, the matrimonial dom¬ 
icile from the beginning of the marriage until, for 
some reason which the law recognizes, it ceases to 
be so.” 

In O'Meara v. O'Meara, Rap. Jud., Quebec 49 S. C. 
334, it is briefly but significantly stated: 

“An authentic certificate of marriage in a for¬ 
eign country is no proof that at the time of the 
marriage the spouses are domiciled in that state.” 

It is submitted that the certificate of marriage of 
the Gardners, in the absence of any evidence other 
than their verbal statements of an alleged intent, 
proves nothing with regard to the domicile of the par¬ 
ties. The fact, however, that the parties lived actually 
as husband and wife only a very short time, to wit, 
approximately three weeks of their years of married 
life, in the State of Tennessee is a strong indication 
that their matrimonial domicile was not in that state. 
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(i) 

The Result if the Trial Court be Held Correct in Hold¬ 
ing That Gardner’s 1927 Residence was Tennes¬ 
see and not the District of Columbia. 

We submit that the Court below was clearly wrong 
in holding that Gardner was domiciled in Tennessee, 
and not in the District of Columbia, in 1927; that it is 
clear upon the whole record that he never acquired a 
domicile in Tennessee, or intended to do so; that as 
he himself said, his sojourn there was the same as was 
his sojourn in Pittsburgh, Pa. (Pltf’s Ex. 12, R. 239). In 
any event we submit that when he found in Nashville, 
in May, 1919, that his pre-war employment there rep¬ 
resenting a District of Columbia firm was no longer 
available, and with his wife, who resigned a position 
she then had there, he moved, lock, stock and barrel, 
to Washington, where he ever thereafter resided, he 
abandoned his Tennessee domicile, if it can be held he 
had ever acquired one, and in 1927 was an actual bona 
fide resident of the District of Columbia, and nowhere 
else. 

But if, despite the record, we should be thought 
wrong as to all of this, then we submit that the July, 
1927, Tennessee Court divorce decree is, on the face of 
the record in that case, a nullity. If Gardner was in 
fact a resident of the State of Tennessee, contrary to 
the allegations of the bill for divorce and the adjudica¬ 
tion of the Tennessee Court, then, as such resident, he 
was never brought within the jurisdiction of the Ten¬ 
nessee Court in that action. As we have pointed out, 
Gardner was proceeded against therein solely as a 
non-resident of the State. If he was, as held by the 
trial Court in the instant case, a resident, then, by the 
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express provision of the applicable Tennessee statute, 
he, “the defendant”, should have been served person¬ 
ally with process, which could only be dispensed with— 

“2. When upon inquiry at his usual place of 
abode he cannot be found so as to be served with 
process and there is just cause to believe he has 
gone beyond the limits of the State.” 


Or— 

“3. When the Sheriff shall make return upon 
any leading process that he is not to be found.” 

The foregoing are paragraphs 2 and 3 of Sec. 6162, 
Vol. 5, Shannon’s Tennessee Code, 1918. 

Paragraph 6163 of that Code reads: 

“6163. Fact to appear by oath or return. To 
dispense with process in either of the above cases, 
the fact shall be stated under oath in the bill or by 
separate affidavit or appear by the return.” 

It is elementary law that jurisdiction without per¬ 
sonal service cannot be obtained except in the manner 
provided by the law of the State the jurisdiction of 
whose courts has been invoked. If the Tennessee Court 
was wrong in holding Gardner to be a non-resident, 
and the District Court herein was right in holding him 
to be a resident of that State, then in view of the fact 
that the record clearly shows that he was not proceeded 
against as a resident, and not brought within the juris¬ 
diction of the Court as such, the nullity of the decree 
entered against him is patent. This inevitable result 
seems to have entirely escaped the learned trial Jus¬ 
tice. Adopting the view that in the circumstances of 
this case Mrs. Gardner’s domicile in 1927 must be held 
to be that of her husband (R. 184), the learned 
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Justice found it necessary, in order to give faith and 
credit, under the Constitution, to the Tennessee decree, 
to hold that Gardner was then a domiciliary of Ten¬ 
nessee. We have omitted the word “full” from our 
foregoing reference to the constitutional requirement, 
because, manifestly, the Court below did not accord 
full faith and credit to the Tennessee Court’s decree. 
On the contrary, the learned District Judge, put into 
execution Solomon’s scriptural historical proposal; he 
cut the Tennessee judgment in two: He rejected so 
much thereof as adjudicated Gardner to be a non-resi¬ 
dent of the Court’s State, and gave faith and credit to 
so much thereof as awarded Gardner’s wife an absolute 
divorce in proceedings conducted wholly and through¬ 
out as proceedings against a non-resident. No credit 
was given to the judgment of the Circuit Court of 
Davidson County, Tennessee, “that the defendant is a 
non-resident” and that he had “been regularly called 
into the Court by publication as required by law for 
non-residents”—and not otherwise. To give faith and 
credit thereto would have destroyed a divorce decree 
which could be effective only if the defendant was a 
resident and plaintiff, being a resident of the same 
place, could invoke the jurisdiction of the Court only 
in virtue of that fact. Plainly, if Gardner, as found by 
the Tennessee Court, was a non-resident, then his wife, 
in the circumstances of this case, was also a non-resi¬ 
dent, at least while they lived together in Washington. 
And this they did until after the divorce suit was 
filed. The alleged grounds for the divorce having oc¬ 
curred outside of the State of Tennessee, in order that 
that Court could take jurisdiction of the case it was 
necessary that Mrs. Gardner should have been a resi¬ 
dent of Tennessee for a period of two years before the 



date of the filing of her suit. The record indicates that 
if she reacquired a domicile in Tennessee at all, it was 
for a period of perhaps a day before her action was 
instituted. 

So we submit that the case built up to give validity 
to the Tennessee divorce crashes and takes down with 
it the decree which, whatever horn of the dilemma is 
seized, is a nullity. 

Much was made below of defendant’s testimony that 
before she executed her bill for divorce on June 1,1927, 
she called Saul’s attention to the allegations contained 
therein that Gardner was then “a non-resident of Ten¬ 
nessee, and cannot be served of the ordinary process 
by law. He was born in Massachusetts and probably 
claims his legal residence in said state.” (R. 214) 
Denving that her Tennessee counsel who drafted this 
bill of complaint obtained the information thus alleged 
from her, defendant testified that she informed Saul 
that the quoted statement was “a typographical 
error”, but that Saul told her it “made no difference, 
one way or the other,” and upon this assurance she ig¬ 
nored the “typographical error” and made oath to the 
bill as drafted. She returned it to her counsel at Nash¬ 
ville without calling his attention to the error. We 
submit that the testimony of the alleged conversation 
between the instant plaintiff and the defendant on this 
point is without materiality. The fact is that by the 
allegations of Mrs. Gardner’s bill the Tennessee Court 
was caused to proceed entirely as in the case of a non¬ 
resident defendant. If Gardner was a non-resident, 
then, as has already been argued, and as the District 
Court in effect held, the divorce decree is void for want 
of jurisdiction. If he was a resident then the decree is 
void because he was never brought by legal processes 
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within the jurisdiction of the Court. Saul’s expressing 
the view that the allegation of non-residence made no 
difference could not of course estop him; or, in any 
event, confer jurisdiction where it did not exist and 
give validity to a nullity, however solemnly judicially 
pronounced. 


(j) 

Section 1286 of the Code of the District of Columbia is 
No Bar to the Action of the Appellant. 

It has been the contention of defendant that the 
plaintiff should not be allowed to maintain the present 
proceeding for the reason that he, being fully capable 
of contracting a marriage, did “knowingly and will¬ 
fully” contract a marriage with the defendant, de¬ 
clared to be illegal. This contention is based on Sec¬ 
tion 1286 of the District of Columbia Code, which pro¬ 
vides as follows: 

“4. By whom suit brought.—A proceeding to 
declare the nullity of a marriage may be instituted 
in the case of an infant under the age of consent 
by such infant, through a next friend, or by the 
parent or guardian of such infant; and in the case 
of an idiot or lunatic by next friend. But no such 
proceedings shall be allowed to be instituted by 
any person who, being fully capable of contract¬ 
ing a marriage, has knowingly and willfully con¬ 
tracted any marriage declared illegal by the fore¬ 
going sections. Mar. 3, 1901, 31 Stat. 1392, c. 854, 
sec. 1286; June 30, 1902, 32 Stat. 543, c. 1329.) 

There are at least two separate and complete an¬ 
swers to this contention: First, defendant has failed 
to show that plaintiff “knowingly and willfully” con¬ 
tracted a marriage declared to be illegal by the Code; 
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and second, this specific contention has been rejected 
by this Court. 

First, it is conceded that prior to her marriage to 
plaintiff, the defendant told him that she was entitled 
to obtain a divorce from her husband in Tennessee, say¬ 
ing, among other things, that she had been so advised 
by her counsel in Tennessee (R. 163). Plaintiff did not 
know the facts which she or her Tennessee counsel 
claimed were entitling her to obtain such divorce. She 
simply advised plaintiff that she was so entitled, and 
he believed and relied upon her respective statements 
and did not discover anything to the contrary until 
he consulted counsel in reference to his marital dif¬ 
ficulties in 1934. As a result of conferring with his 
counsel, and of subsequent investigations made in 
Tennessee, plaintiff became convinced that defendant 
was not a legal resident of that state at the time she 
instituted divorce proceedings in the Circuit Court of 
Davidson County. (R. 80) 

There is absolutely no proof that plaintiff “know¬ 
ingly and willfully’’ contracted a marriage declared 
to be illegal by the law of the District of Columbia. 

It was argued below that plaintiff’s “innocence, if 
any, consists in only not knowing the law”, and that 
ignorance of the law is no excuse. This argument is 
answered completely when it is said even if plaintiff 
had known all of the applicable law, yet, if he did not 
know the facts as to the domicile of defendant and 
her husband, (whom he did not know and never had 
met) (R. 113), he could not know whether defendant 
would have been entitled to a divorce in Tennessee. 
As a matter of fact, plaintiff did not know whether 
defendant had retained her domicile in Tennessee. He 
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acted in sole reliance upon her statement that she 
was entitled to get a divorce there. 

Second: In Frey v. Frey, supra , the first, foremost 
and principal point set forth in the brief for Mrs. Frey 
is the same as was made by counsel for defendant be¬ 
low. In the Frey case brief Section 1286 of the Code 
and the preceding Sections 1288 and 1285 are quoted in 
their entirety, and the same argument is made, there 
as was made below during argument in the case at 
bar, to wit, that Section 1286 refers not only to Sec¬ 
tion 1285 but also to Section 1283. 

In the Frey case, this Court held: 

“Margaret Frey, then domiciled in Virginia, 
married Richard R. Allen in Arlington county in 
that state in 1920. They removed to the District 
of Columbia, and have continuously resided here 
ever since. In 1921 appellant left Allen, and 
thereafter maintained adulterous relations with 
appellee, Ethelbert Frey. In 1924 Allen brought 
suit in the District of Columbia for divorce from 
appellant, and named Frey as co-respondent. 
Frey later induced Allen to dismiss this suit in 
order that Allen’s wife (appellant) might obtain 
a divorce in Virginia for desertion. In 1925 the 
Virginia court granted a divorce on that ground. 

“The trial court found that the Virginia di¬ 
vorce was fradulent and void and that appellee 
Frey ‘devised the plan by which such fraud was 
practiced, and * * * aided, assisted, and advised 
plaintiff * * * in the practice of such fraud. The 
fraud consisted in the fact that the suit was col¬ 
lusive; in the fact that plaintiff—as she and de¬ 
fendant Frey well knew—was not then domiciled 
in Virginia, and had not been domiciled therein 
for more than a year prior to the beginning of 
that suit; and in the further fact that plaintiff 
was not an actual resident of Arlington County, 
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Virginia, and had not had her residence therein 
for several years immediately prior to the insti¬ 
tution of the suit; and in the fact that both plain¬ 
tiff and defendant * * * intended that perjured 
testimony should and would be given to obtain 
the decree in the Virginia court; and in the fur¬ 
ther fact that the husband Allen had a complete 
defense to the suit brought by his wife in Virginia; 
and that it was agreed between him and the de¬ 
fendant Frey that said defense would be concealed 
from the Virginia court.” 

It is of more than passing interest to note that Mrs. 
Frey was born, raised, and domiciled in Virginia at 
the time of her marriage to Allen, and that the par¬ 
ties were married in Arlington County, Virginia, after 
which they removed to the District of Columbia, where 
tliev resided together less than a vear, when they 
separated. Frey, in that case was shown to have been 
guilty of most reprehensible conduct. Certainly, there 
is no comparison between the conduct of Frey 
in his case and the conduct of Plaintiff in the 
case at bar. This Court, in the Frey case, had before 
it for consideration also the rights of innocent third 
parties, the wife and children of Allen. In consider¬ 
ing their rights, this Court held, that it was to their 
interest that the true status and relationship of the par¬ 
ties litigant should be declared because to temporize or 
postpone would only make matters worse. In passing 
upon this specific phase of the case this Court said: 

“Section 1283, D. C. Code 1924 (titled 14, Sec. 
1, D. C. Code 1929), provides that the marriage 
of any persons whose previous marriage has not 
been terminated by a decree of divorce shall be 
absolutely void <ib initio. In that case no decree 
of court is required to declare the invalidity of the 
marriage, and the only effect of one is to insure 



89 


to the guilty party certainty in respect of his sta¬ 
tus. If this were all, we should not be at pains 
to find a means of accomplishing that result. But 
what is true of the marriage of appellant and ap¬ 
pellee is also true of the marriage of Allen, and, in 
this view, it is not only in the interest of society but 
equally in the interest of the innocent wife and 
children of Allen that the true status of the parties 
should be judicially found and declared, because to 
temporize or postpone will only be to delay the evil 
day and possibly still further to add to the un¬ 
happy complications into which they have unwit¬ 
tingly been led. As the Virginia decree of di¬ 
vorce was without effect, Allen’s subsequent mar¬ 
riage was void, his wife acquired no property 
rights, and his children no rights except to have 
their legitimacy declared under section 972, D. C. 
Code 1924 (title 14, Sec. 67, D. C. Code 1929). It 
is in their interests rather than against their in¬ 
terests that this sordid indecency should be 
brought to a close, and such avenues as are now 
open to them availed of before it is too late.” 

It is submited that the plaintiff, not only under 
proper construction of Section 1286 of the Code, but 
also as a matter of public policy as expressed in the 
last quoted language of the Frey case, is not barred 
from maintaining this action. 

IX. 

CONCLUSION. 

We respectfully submit that upon the record in this 
case it is clear that the learned District Judge was 
manifestly wrong in finding that in 1927 Mr. and Mrs. 
Gardner were domiciled in the State of Tennessee and 
when, upon that erroneous finding, he concluded that 
the divorce decree obtained in that State at that time 
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by defendant herein was valid and not void. We 
therefore pray this Court to reverse the decree of the 
Court below, direct that Court to enter a decree as 
prayed by the plaintiff’s complaint, and to make such 
order respecting the custody of the adopted child, 
Bernard F. Saul, Jr., as the welfare of that child and 
justice require. 


Respectfully submitted, 

Frank J. Hogan, 

James C. Wilkes, 

Henry I. Quinn, 

James E. Artis, 

Nelson T. Hartson, 
Attorneys for Appellant. 


Washington, D. C., 
February 5, 1940. 
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v. 
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REPLY BRIEF OF APPELLANT* 

I 

COMPARATIVE ANALYSIS OF APPELLEE’S 
STATEMENT OF FACT. 

Counsel for the appellee state: (t Since the statement 
of the facts of the case in appellant’s brief does not 
fairly present the pertinent facts established by the 
evidence and found by the court , it is believed neces¬ 
sary to more accurately here state the facts which tend 
to fully support the court’s findings. (D. Brief 5). 

The foregoing statement is considered to be a charge 
serious enough and sufficiently important in this case 


•References to appellee’s brief are designated as defendant’s brief 
(D. Brief) and to appellee’s printed appendix as defendant’s appendix 
(1). A.); corresponding references arc used in regard to appellant’s 
brief and printed appendix, to wit, (P. Brief) and (P. A.) respectively. 



2 


as to require a concrete showing of where, and in 
what respect, counsel for the appellant have failed to 
present fairly the pertinent facts. In view of this 
charge they have scrupulously re-examined their state¬ 
ment of facts respecting the issue presented for review 
by this Court. As a result of such re-examination, they 
now claim emphatically that all the pertinent facts 
have been presented by them in a fair, objective and 
non-argumentative manner, supported in every in¬ 
stance by appropriate references to the record. 

After examining, however, the statement of facts pre¬ 
sented by the appellee (D. Brief 5-26), which purports 
“to more accurately state the facts,” the following 
comparative analysis is submitted for this Court’s own 
judgment regarding the justification of the above 
quoted statement made by counsel for the appellee. 

(1) Counsel for the appellee state: 

“When he returned to Nashville from the con¬ 
struction job in Pittsburgh, Pennsylvania, it was 
with the understanding that he was to take charge 
of the office and to remain in Nashville perman¬ 
ently.” (Italics supplied) (D. Brief 6.) 

It is submitted that the oral testimony to which the 
foregoing statement of “fact” refers (P. A. 116, 117; 
D. A. 95) does not permit to speak of an “understand¬ 
ing,” that is, a definite agreement ; it discloses nothing 
but a vague “plan” that Gardner was to take charge 
of the Nashville office “ultimately”, “later”. Nothing 
at all is said that he should remain “permanently” in 
Nashville. How could the vagueness of this so-called 
“plan” and the unreality of this alleged “permanency” 
be better demonstrated than by the fact that this 
“plan” “was afterwards abandoned” (D.A. 95); that 
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upon Gardner’s return to Nashville in April 1919, not 
only had his “permanent” position vanished, but also 
his former employer from the State of Tennessee. If 
his connection with the Standard Engineering Com¬ 
pany of Washington, D. C., could be considered a per¬ 
manent one, as the court below found as a fact (P.A. 
42), is it not reasonable to ask why, even if business 
was discontinued in Tennessee, did this firm not employ 
him somewhere else as it had done on numerous occa¬ 
sions before? The answer is obvious: There was no 
understanding as to the permanency of Gardner’s posi¬ 
tion, neither in Nashville, nor anywhere else. 

(2) Counsel for the appellee state: 

“After Gardner had resided in Tennessee about a 
year, he was called upon to pay and did pay a poll 
tax or a head tax applicable to residents of Ten¬ 
nessee (P.A. 122,12b). He paid the tax because he 
considered it his obligation to pay it (P.A. 136).” 
(Italics supplied) (D. Brief 7) 

It is submitted that the evidence, neither at the indi¬ 
cated page references of the record, nor anywhere 
else, shows that the referred to tax is applicable to 
“residents” of Tennessee. Aside from the fact, that 
Gardner paid that tax during his first sojourn in Ten- 
nesee (P.A. 132), that is, while he admittedly had not 
yet formed a definite intention to make Tennessee his 
permanent home (P.A. 135), counsel for the appellant 
believe to have conclusively shown (P. Brief 76-78) 
that this tax was applicable to all male “inhabitants” 
over twenty-one and under forty-five years of age, irre¬ 
spective of whether they were legal residents of the 
state. Is the mere statement that he paid this tax be¬ 
cause “he considered it his obligation to pay it,” a 
more accurate stating of a pertinent fact reflecting a 
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Tennessee domicile, in view not only of another fact ex¬ 
planatory of this “obligation”, to wit, that non-pay¬ 
ment of the tax would have made Gardner liable to 
road work, but also of the admitted fact that never, at 
any other time, while in Tennessee or after he had 
moved to Washington, did he pay taxes of any kind in 
Tennessee? (See P. Brief 9) 

(3) Counsel for the appellee state: 

“His travel pay at point of discharge was paid 
to him with expenses to his home in Nashville.” 
(Italics supplied) (D. Brief 7) 

Counsel for the appellant, referring to the same 
event, state: 

“After armistice, he was returned to a southern 
port in the United States; his organization was 
mustered out April 30,1919, and he received travel 
pay to Nashville, Tennessee, the place of his enlist¬ 
ment.” (Italics supplied) (P. Brief 8) 

The “Enlistment Record” (D.A. 276), upon which 
the two foregoing statements are based, docs not say 
that Gardner received travel pay to his home , but 
simply states: “soldier, entitled to travel pay to Nash¬ 
ville, Tenn.”, which, as this record also shows, was 
the place of his enlistment. As counsel for the appel¬ 
lant have pointed out (P. Brief 50), “prior to 1919 the 
law provided that upon discharge from the Army en¬ 
listed men should receive travel pay from the place of 
discharge to the place of enlistment. This is now also 
the law. But by Act of February 28, 1919, it was pro¬ 
vided that an enlisted man upon discharge should re¬ 
ceive travel pay, at his option , to either the place of 
enlistment or his home. There is no evidence that 
Gardner did anything about exercising this option”. 
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Can it be questioned which one of the two above quoted 
statements of fact reflects more accurately the pertinent 
evidence ? 

(4) Counsel for the appellee state: 

“After his return to Nashville from military 
duty, he again took up his residence in Tennessee 
until an intention to remain there permanently.” 
(Italics supplied) (D. Brief 8) 

True, Gardner had testified as follows: 

“Q. Now what was your intention when you got 
that discharge at Fort Oglethorpe, Georgia, with 
respect to living there? A. Well, naturally, my 
expenses were paid back there and it was my in¬ 
tention to go back there.’’ 

# * # # # 

“Q. And after you were demobilized at Fort 
Oglethorpe and returned to Tennessee that was 
your intention at that time as well? A. Yes.” 
(P.A. 119) 

But when questioned closer by counsel for the appel¬ 
lant about the “residence” he took up in Nashville 
after his discharge from the army, the following col¬ 
loquy with regard to such “residence” also developed: 

“Q. Mr. Gardner, when you came back from the 
the service and were discharged where were you 
and your wife living? A. She was living at Nash¬ 
ville, Tennessee. Q. Where abouts in Nashville, 
Tennessee? A. Well, T do not know the address. 
She had a room there, as I recall, in a large apart¬ 
ment with someone she kneiv. She had one room 
in that apartment. I do not know that I could give 
you the location; I could find it, but I could not give 
you the name of the place. We only stayed there a 
few days, or a week, until we left for Washington, 
or maybe two weeks. 
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Q. And you shared that room with her , did you? 
A. Absolutely.” (Italics supplied) (P.A. 132) 


The overlooking ol‘ this testimony by counsel for the 
appellee in making the above quoted statement of fact 
throws an interesting light upon their claim of greater 
accuracy in view of the fact that, simultaneously, they 
stress the “temporary” character of Gardner’s and 
the appellee’s residence in “furnished rooms” while 
living in Washington, 1). (\, as, impliedly, negating 
animus manendi. (D. Brief 17, referring to D.A. 121, 
122, 123; P.A. 125, 126). 

With regard to Gardner’s “intention to remain there 
permanently”, the following further testimony has ob¬ 
viously not been considered by counsel for the appellee, 
although it will help in stating “more accurately” per¬ 
tinent facts relating to such intention. He stated with 
regard to his and the appellee’s stay in Nashville: 


“We had planned to make our home there. 
There icas no opportunity to make that home. I 
had to go to war. I came back and I could not stay 
in Nashville. If I had I would have made a home 
there.” (Italics supplied) (P. A. 148) 


In the light of this testimony, can the hypothetical 
or conditional “ planning” to make a home in Nashville 
when economic factors at the same time compelled in¬ 
definite absence, be considered as the expression of 
animus manendi, necessary to qualify such intent as a 
constituting element of domicile ? 

The same factual situation has been described by 
counsel for the appellant as follows: 

“Gardner proceeded to Nashville and joined his 
wife who at that time was occupying a rented room 

in that city.” (P. Brief 8) 

• • # • # 
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“Mr. Gardner testified that when he married in 
Nashville in October, 1917, his wife and he planned 
to make their home there. There was no oppor¬ 
tunity to do so as he had to go to war; when he 
came back from the war he could not stay in Nash¬ 
ville; if he could have done that he would have 
made a home there. He came to Washington and 
got a job. (R. 148) ”. (P. Brief 14) 

Comparing the statement of fact of the appellee with 
that of the appellant, in the light of the record, can 
there be doubt which of the two statements of fact re¬ 
flects more accurately the pertinent facts supported by 
the testimony? 

(5) Counsel for the appellee state: 

“To his surprise, he learned that the office of 
the Standard Engineering Company, with whom 
he had been employed before the war, had been 
closed during his absence and lie was interested in 
obtaining other employment.” (Italics supplied) 
(D. Brief 8) 

Counsel for appellant state: 

“During the war the Standard Engineering 
Company had closed its branch office there. Gard¬ 
ner stayed in Nashville ‘only a few days, or a week, 
until he left for Washington, or maybe two weeks’ 
(R. 132). lie made no effort to obtain employment 
in Nashville.” (Italics supplied) (P. Brief 8) 

Gardner’s testimonv relating to the contradictorv 
parts of the foregoing two statements of fact, indicated 
by italics, is as follows: 

“Q. Did you make any effort to secure a posi¬ 
tion in Nashville, as a matter of fact? A. No. I 
verified the fact that this concern was out of busi- 
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ness at the time down there. Q. And you did not 
seek employment anywhere else? A. No.” (P.A. 
134) 

(6) Counsel for the appellee state: 

“At that time, referring to the year 1921, he was 
asked whether or not his intention was to return 
to Tennessee and he replied ‘Yes; it was my inten¬ 
tion to return to Tennessee’ (P.A. 122)”. (D. 

Brief 9) 

It is true that Gardner did testify in the words as 
counsel for the appellee state. But this piece of testi¬ 
mony post litem motam is not the only evidence re¬ 
ferring to the time, when, allegedly, Gardner had the 
“intention to return to Tennessee.” Counsel for the 
appellant feel that the above statement of fact would 
have been more accurate if it had included a reference 
to the effect that Gardner’s “intention to return to 
Tennessee,” claimed as having been present at the time 
stated, was, however, in hopeless conflict with his two 
written statements ante litem motam immediately prior 
to 1921. One was an undated application for position 
in the Public Health Service, made by him subsequent 
to his discharge from the Army on April 30, 1919, in 
which, after giving his Washington address as 616 Rock 
Creek Church Road, he filled out the next line of the 
form thus: “Legal Residence, Including Street ad¬ 
dress: 616 Rock Creek Church Rd.” (P. Exh. 13-b, 
P.A. 248); the other was an application for Civil Serv¬ 
ice examination, dated July 19, 1920, in which, under 
oath, his “actual bona fide residence” was given as 
Washington, D. C. (P. Exh. 12, P.A. 249). The piece 
of oral testimony relied upon in this statement of fact 
by counsel for the appellee, which, taken out of the con- 
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text in which it was offered, may sound convincing, but 
it must assume an entirely different significance if it is 
recalled that it was given in explanation of docu¬ 
mentary evidence, the implications of which today 
would be disadvantageous to the witness, and, it is sub¬ 
mitted, conclusively contrary to his oral testimony. 
Counsel for the appellant contend that, on the strength 
of the record, their statement of fact, to wit: “During 
the period from his return to Washington in May, 1919, 
until, without notice to him, defendant obtained a de¬ 
cree of divorce in the Circuit Court in Tennessee, 
Gardner declared that his bona fide residence was 
Washington, D. C., and that he expected to remain in 
Washington (P.A. Exh. 12, 13-b; P.A. 239)” remains 
unassailable. (P. Brief 10). 

(7) Counsel for the appellee state: 

“When Gardner was asked what he did to claim 
his residence in Tennessee before coming to the 
District of Columbia, he replied in addition to the 
payment of his poll tax, that he had no occasion to 
make any claim to Tennessee as his home or resi¬ 
dence other than on his war record, on his wed¬ 
ding certificate and on things of that character.” 
(D. Brief 9) 

# * # * * 

“And his marriage certificate indicates that he 
resided at 1107 16th Avenue, Nashville, Tennes¬ 
see.” (D. Brief 10) 

# * # * * 

“When he filled in his registration card for mili¬ 
tary service he stated that his address was 616 
Rock Creek Road, Washington, D. C., the address 
of his brother. This latter answer was stated be¬ 
cause the registration card was filled in before his 
marriage and, since he had no other relatives in 
Tennessee at the time of his registration, any com- 
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munication with regard to his army service would 
be most likely to reach him or his relatives if sent 
in care of his brother in the District of Colum¬ 
bia.’ ’ (D. Brief 11) 

Counsel for the appellant feel, speaking of Gardner’s 
marriage certificate, that it would have been more ac¬ 
curate to state not only the indication that Gardner 
, “resided at 1107 16th Ave., Nashville, Tennessee”, but 
also that the marriage certificate makes no provision 
for any statement respecting the domicile of either of 
the contracting parties, and that the notation of ad¬ 
dress, evidently in the handwriting of the county official 
issuing the certificate, reading “1107 16th Ave. So,” is 
nothing more than a notation of the Y. M. C. A. address, 
where Gardner had rented a room. (P. Brief 48) 

As far as Gardner’s registration card is concerned, it 
should be pointed out, that, as a matter of fact, he was 
not asked thereon to give merely “his address”, as 
counsel for the appellee state, but his “home” address. 
This distinction appears to be important if it is desired 
ito obtain a more accurate statement of the pertinent 
facts: In giving as his “actual bona fide residence” 

on his application for Civil Service examination 
“Washington, I). C.” (P.A. 239), counsel for the ap¬ 
pellee claim, following the finding of the court below 
(P.A. 40), that “it is clearly apparent from an analysis 
of the form and content of his answer to these questions 
that he did not comprehend any distinction between 
residence and domicile”. (D. Brief 11) 

Gardner himself, in explanation of his above stated 
“actual bona fide residence” testified: 

“Well, I simply put it down because that was the 
fact, (to wit, his physical presence in Washington, 
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D. C.) without consideration of the home element.’ y 
(Italics supplied) (P.A. 148) 

Can it be denied, that when he executed his registra¬ 
tion card in Nashville his physical presence at Wash¬ 
ington was clearly not a fact "l But, on the other hand, 
what could convey more adequately the “home ele¬ 
ment” than the question: What is your “home 
address”? 

It is submitted, that, in order to more accurately 
elicit the pertinent facts in this instance, Gardner’s 
“explanatory” oral testimony should be weighed in the 
light of the following considerations: After he had 
stated: 

“Well, the reason for the draft card, is that I did 
not have any permanent address at that time in 
Nashville * * * that was the only place that I could 
give for them to contact me* * * (Italics supplied) 
(P.A. 141), 

he gave, about two months later, on August 6, 1917, 
as his address for the purpose of enlistment, the 
Y. M. C. A. Building in Nashville, Tennessee. (D. Exh. 
T; P.A. 253). Thus, the Washington address being ac¬ 
cording to his own testimony “the only place that I 
could give for them to contact me”, must we, then, 
assume that, in giving at the time of enlistment his 
Nashville address, the necessity for the possibility of 
assured contact did not longer exist? 

(8) Counsel for the appellee state: 

“The only living relatives that Mr. Gardner had 
when he returned from overseas were living in 
Massachusetts, Pennsvlvania and New Jersey.” 
(D. Brief 9) 
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Obviously, counsel for the appellee lost conveniently 
sight of that brother of Gardner, who lived in Wash¬ 
ington, D. C., and who, as head of the Standard Engi¬ 
neering Company, had given him employment and, be¬ 
fore he was married, a home, in which he resided, if 
not absent “only on business” (P.A. 239); and whose 
address he gave as his own “home address” long be¬ 
fore this litigation arose. 

(9) Counsel for the appellee state: 

“He testified that during his residence in the 
District of Columbia until the divorce he had no 
other home but Tennessee”. (D. Brief 10) 

The foregoing statement is supposedly supported by 
testimony to be found on pages 124 and 129 of Appel¬ 
lant’s Appendix. Gardner’s respective testimony there 
reads as follows: 

“Q. And during this period (to wit, during 
which he lived with his wife in the District of 
Columbia) did you or not have frequent discus- 
, sions with her in which she expressed a desire to 
mutually arrange to go to Tennessee to live? A. 
i Well, I do not know; it is kind of hard to remem¬ 
ber anv discussion of things like that. That was 
the general thought. 

Q. You know— 

A. (Continuing) that she wanted to get back home 

and I was perfectly willing and intended to go. 

Q. You had no other home ? A. No, I did not have 

any other home.” (P.A. 124) 

# # # # # 

“Q. Did you not interpret that question (to wit, 
question 5(d) on the application for Civil Service) 
to mean the place where you were then residing (to 
wit, Washington, D. C.) ? 

A. Naturally I had that thought; that would be 
true. 
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The Court. You had no other home, did you? 

The Witness. Not at that time, no” (Italics 
supplied. (P.A. 129) 

It is submitted that the last quoted passage, ad¬ 
mitting no other home but the one in Washington, D. C., 
contradicts squarely the first quoted testimony of 
Gardner, claiming no other home but Tennessee. Under 
these circumstances, can the above statement of fact 
of counsel for the appellee be considered to have 
“more accurately’’ stated the contents of the testi¬ 
mony relied upon? 

(10) Counsel for the appellee state: 

“His residence in the District of Columbia of 
Columbia was temporary and incidental to his 
federal employment (D.A. 95, 96; P.A. 121, 125, 
126)” (D. Brief 10) 

The testimony referred to in support of the above 
statement discloses only that the Gardners during their 
marital life in Washington, D. C., lived in furnished 
rooms or apartments which type of residence does not 
permit a conclusion of fact as drawn by counsel for the 
appellee, to wit, that Gardner’s residence here was 
“temporary and incidental to his federal employment”. 
Compared with the corresponding statement of fact by 
counsel for the appellant, to wit: 

“From the time they came to Washington in 
1919 until some time in June, 1927, Gardner and 
defendant resided together, first, staying at the 
home of his brother, where he had lived while in 
Washington prior to the war, and which he had 
given as his home address when he registered 
compliant to the Selective Service Act; second, 
occupying furnished rooms (Washington being 
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then overcrowded); and third, occupying apart¬ 
ments which they rented, in the first of which they 
acquired the furniture by purchase from the for¬ 
mer occupant.” (P. Brief 12,13), 

it should not be difficult to ascertain the more accurate 
statement of fact. 

(11) Counsel for the appellee state: 

“It was also shown that on several occasions 
during the period from 1919 to 1927 Mr. Gardner 
made inquiries at the Veterans Administration, 
where he was employed, seeking information re¬ 
garding the likelihood of obtaining a transfer of 
his position with that government department to 
the State of Tennessee. (D.A. 104, 105; P.A. 155, 
156,181)”. (D. Brief 10) 

It is believed that the nature of the alleged inquiries” 

which Gardner allegedly made, is a pertinent fact and 

it is submitted that it is “more accuratelv” stated in 

•< 

the report counsel for the appellant have given of the 
testimony relating thereto: 

“He testified that it had been his intention from 
the time he came to Washington in 1919 until his 
i wife went down to Tennessee for the purpose of 
obtaining a divorce, to go to Tennessee as his home, 
but when asked by the Court: ‘What effort did 
you make to go down to Tennessee; did you 
arrange for permanent employment there during 
that period?’ he answered, ‘I did not have any ap- 
portunity to go down there’. 

The Court: Did you make application for a 
transfer? 

The Witness: I did make inquiries in the govern¬ 
ment as to the possibility of a transfer. That is as 

far as I ever went on it. 

• # * * # 
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“The Court: You said while employed in the 
Government you did make inquiry about transfers 
down to Nashville- Now just in what shape were 
those inquiries made; in writingf 
The Witness: No, just personal contact. 

The Court: With whom? 

The Witness: Well, it is some time ago now. 7 do 
not recall. I suppose it was with the personnel of 
Veteran’s Administration. It may have been with 
the Civil Service Commission. It is such a long 
time ago, 7 do not recall definitely. 

The Court: You made no request for a transfer, 
or did you designate in your application for a job 
a station ivhich you preferred? 

The Witness: No, 1 did not.” (Italics supplied) 
(P. Brief 13,16) 

(12) Counsel for the appellee state: 

“Asked by the court whether or not his inten¬ 
tion to return was conditional, he replied that he 
did have an intention to go back there.” (D. 
Brief 10) 

It is felt that the foregoing statement would have 
“more accurately” stated the pertinent fact of whether 
Gardner’s intention was “conditional” if counsel for 
the appellee would have shown, as counsel for the ap¬ 
pellant did (P. Brief 18), his testimony which led to 
the referred to question of the court below. His 
answer: 

“No, I could not have gone if I did not have a job,” 
(P.A. 123), and his further testimony that, even if he 
would have been able to get a government position in 
Tennessee, he still would have to “think of the value of 
the job” (P.A. 131), explain sufficiently why the court 
below, by its own question, characterized, and Gardner 
by his affirmative answer thereto, admitted, this alleged 
intention to be a mere “ hope to go back to Tennessee to 
live.” (P.A. 123; P. Brief 16) 
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(13) In referring to Gardner’s answers on his appli¬ 
cation for Civil Service Examination (P. Exh. 12; P.A. 
239-245), counsel for the appellee, it is submitted, are 
not stating facts but presenting an argument. It is the 
contention of counsel for the appellant that it is a mat¬ 
ter to be found as a fact by this Court, not, rather ex 
parte, by counsel for appellee, whether “it is clearly 
apparent from an analysis of the form and content of 
his answers to these questions that he did not compre¬ 
hend any distinction between residence and domicile”; 
whether the fact that, in reply to question number four 
on plaintiff’s exhibit 12 (P.A. 239), he states his actual 
bona fide residence as the District of Columbia from 
January 1912 to July 1920, “is indicative of his fail¬ 
ure to comprehend the distinction between residence 
and domicile”, because he did not leave Massachu¬ 
setts until 1912, and whether, therefore, “his under¬ 
standing of the question must necessarily have been 

i that it was an inquiry as to when he first came to the 
District of Columbia and how long he had been away”; 
whether “his answer to question 5(c) indicated no in¬ 
tention to leave the District of Columbia at anv fixed 
time but an intention to remain in his government posi¬ 
tion”; whether his answers in explanation of this docu¬ 
mentary evidence are “all compelling the conclusion, 
under the circumstances, that he meant the place where 
he was residing at the time and where he could be 
reached”. (D. Brief 11-13) 

(14) The statement of counsel for the appellee, to 
wit: 

“There was no evidence from either Mr. Gardner 
or from Mrs. Saul that they ever intended to estab¬ 
lish a home in the District of Columbia”. (D. 
Brief 14), 
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refers to that testimony of Gardner (P.A. 149), on the 
basis of which the court below found that “ Gardner 
very pointedly contrasts his present status (to wit, his 
home in Maryland) with that existing during the time 
he lived with Mrs. Gardner in the District of Colum¬ 
bia prior to the Tennessee divorce” (P.A. 45b 

Counsel for the appellant contend that the testimony 
referred to does not disclose any pertinent fact whatso¬ 
ever as far as Gardner’s domicile is concerned. The 
contrast which counsel for the appellee deem so sig¬ 
nificant, does not permit any other inference but the 
very obvious one, namely, that Gardner, after his sep¬ 
aration from the appellee, had found a more congenial 
companion, and that his earnings were probably higher 
than they were at the time when he and the appellee 
lived together; in other words, the difference between 
the present and the former status is merely a difference 
of degree and not in principle. 

(15) Counsel for the appellee state: 

“Gardner applied for a job and obtained a tem¬ 
porary one there two or three days later * * *” 
(Italics supplied) (D. Brief 17) 

Referring to the position which in the foregoing 
statement is characterized as “temporary”, Gardner 
while being examined by appellee’s counsel testified 
as follows: 

“Q. And while you were visiting here in Wash¬ 
ington did you not get some of the temporary 
work with a hospital unit which was being formed 
for the Federal Government? 

A. Well, I would not call it ‘temporary’. I did 
have an appointment in the Public Health Service 
in connection with hospital work for the Veterans 
Bureau”. 
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(16) Counsel for the appellee state: 

“In 1924 Mr. Gardner and his wife, because of 
difficulties which they had encountered (D.A. 100; 
P.A. 110-113) discontinued to live together as man 
and wife and went their separate ways, although 
they continued to occupy the same apartment for 
economic reasons”, (D. Brief 18) 

Counsel for appellant deem it essential, in view of the 
argument of the appellee that, “even if the District of 
Columbia had in the interim (to wit, since the removal 
of the Gardners from Nashville, Tennessee) been ac¬ 
quired as a domicile”, (D. Brief 73), “the fault of the 
husband no longer bound the wife to the traditional rule 
that her domicile follows his”, (D. Brief 74), to state 
“more accurately” the pertinent fact that Gardner and 
the appellee discontinued to live as husband and wife 
by “mutual agreement”. (P.A. 109). 

(17) Counsel for the appellee state, referring to 
Plaintiff’s Exhibits 4, 5, 6, 8a, 8b, 9, 10 and 11 (P.A. 
229-238): 

“On cross examination the onlv additional evi- 
dence adduced related to certain civil service forms 
which she filled in while living in the District of 
Columbia in an effort to get a government posi¬ 
tion”. (Italics supplied) (D. Brief 20) 

This statement is obviously untenable because all the 
(“Personal Histories” referred to (P. Exh. 4-9) were 
written or executed by the appellee after she had ob¬ 
tained the respective positions and not before , that is, 
while applying for them. Therefore, there could be no 
reason to make the statements as to her legal residence 
for the purpose and “in an effort to get a government 
position”. 
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(18) Counsel for the appellee state: 

“He (to wit, the appellant) paid all her travel¬ 
ing expenses and counsel fee in connection with ob¬ 
taining the divorce in Tennessee (D.A. 136, 137, 
173, 174, 175, 177, 178, 180, 182; P.A. 164, 167, 
168)” (D. Brief 24). 

A careful reading of the testimony above referred 
to does not permit a statement as apodictical in form 
as counsel for the appellee evidently believe it should 
be made in the interest of greater accuracy in stating 
the pertinent facts. 

After the appellee had testified that the appellant 
gave her money for the purpose of taking care of 
counsel fee (D.A. 137), she stated also: 

“I do not believe I said counsel fees. I said he 
gave me money, money to go to Tennessee on the 
first time and also on the second time. I do not 
believe I said counsel fees. ” (P.A. 167). 

This contradiction in her testimony as to counsel fees 
has a significant analogy. When the court below asked 
her why she swore in her bill of complaint against 
Gardner, that she was a pauper and that she did not 
have any money to pay the costs of her divorce action, 
in the words of the court, swore “that you did not have 
any money to pay anybody, when you had a pocket full 
of money”, neither she nor her counsel could furnish a 
satisfactory answer. The appellant has categorically 
denied that he “financed” her divorce from Gardner 
(P.A. 88, 89), which denial, at the least, should not have 
been completely overlooked by counsel for the appellee 
in working out their more accurate statement of fact; 
particularly in view of their further contention that 
the appellant was entirely familiar with the contents 
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of appellee’s bill for divorce (D. Brief 108,109). For, 
if we assume that the appellant did read all the allega¬ 
tions of that bill, how could it be explained that he stood 
mute when he then, naturally, also would have read, 
that the woman he intended to marry, and to whom he 
allegedly had given “considerable” money to take care 
of divorce expenses, was making oath “that owing to 
her poverty she was unable to bear the expenses of this 
action”? (D.A. 214) 

If counsel for the appellee state as a fact that the 
appellant “induced and financed the entire divorce” 
(D. Brief 25), they should also have stated, that the 
testimonium paupertatis of the appellee, sworn to by 
her not only at the time when her divorce bill was filed 
on June 1, 1927, (P.A. 214), but again in paragraph 7 of 
her answer to appellant’s bill of complaint in the court 
below (P.A. 20), was not true, and that they under¬ 
stand the word “ to finance” to mean not only to furnish 
funds in order to induce a prospective transaction, but 
also the payment of obligations having originated in 
past transactions, that is, the payment of debts. Re¬ 
ferring to the payment of counsel fee, the appellee tes¬ 
tified, despite her otherwise defective recollection, quite 
positively that, aside from an undetermined initial pay¬ 
ment either in April or June, 1927 by herself, that is, 
before her divorce was decreed, such counsel fee was 
paid by the appellant after they were married (P.A. 
167; D.A. 173, 175). 

The allegations of the appellee in respect to the 
“financing” of her divorce show the same inherent 
contradictions as her assertion that the appellant, in 
San Francisco, shortly after appellant and appellee 
were married, had requested her to write Gardner and 
request from him a “loan”, because they were in need 
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of money. On the other hand, the evidence discloses 
that the appellant had ample funds during his entire 
stay in that city; that no correspondence whatsoever 
accompanied the granting of such “loan” and its trans¬ 
mittal in twelve monthly installments of $100.00 each 
by Gardner, who, it is simultaneously alleged, had re¬ 
fused money to the appellee at the time when they were 
living together in Washington, D. C. (P.A. 162, 174, 
175, 176, 179), and whom appellee, prior to the alleged 
“loan”, had charged, under oath, in her bill for divorce 
with failing, refusing and neglecting to provide a home 
and support for her without any cause (P. Exh. 1; 
P.A. 214). 

(19) Counsel for the appellee state: 

“with full knowledge of all the facts concerning 
Mrs. Saul’s personal life, discussed with her the 
desirabilitv of an annulment of her marriage * * * 
(D.A. 134,135, 136,138; P.A. 163)” (D. Brief 23), 

basing upon the evidence referred to their argument 
that appellant’s complete knowledge of all the facts 
estops him from attacking the validity of the Gardner 
divorce (D. Brief 28, 106-119). However, counsel for 
the appellee cannot question that the appellant, through 
investigation of counsel, became aware of three de¬ 
cisively pertinent facts with regard to the domicile of 
the Gardners and the alleged cause for divorce only 
after he and the appellee had separated in 1934, imme¬ 
diately prior to the bringing of his annulment action, 
to wit, the fact (1) that Gardner had claimed, under 
oath, his actual bona fide residence to be the District of 
Columbia, (P. Exli. 12; P.A. 239); (2) that the appellee 
had made the same statement under oath, and in vari¬ 
ous solemn forms, (P. Exh. 10,11, 4, 5, 6, 8a, 8b, 9; P.A. 
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225-238), the last one only approximately four months 
prior to the filing of her divorce suit in the Circuit 
Court of Davidson County, Tennessee (P. Exh. 9); and 
(3) that, in interpretation of certain hospital records, 
the establishment for good cause of a separate domi¬ 
cile of the appellee in Tennessee under the law of that 
state was shown to him to be impossible. (P.A. 211, 
212 ). 


II 

THE NEW FEDERAL RULES OF CIVIL PRO¬ 
CEDURE HAVE NOT CHANGED THE SCOPE 
OF REVIEW IN EQUITY CASES ON APPEAL. 

Counsel for the appellee devote the first part of 
their argument (D. Brief 29-52) to an attempt to 
refute the argument of the appellant that the trial 
court’s findings of fact are not binding on the appel¬ 
late court when “clearly wrong” or “against the 
clear weight of the evidence”. (P. Brief 31-35). In 
reviewing decisions of various circuits rendered after 
the new Federal Pules of Civil Procedure took effect, 
counsel for the appellee contend that, although prior 
to the adoption of the new rules, the appellate court 
in an equity case on appeal “had the right to inquire 
into the weight of the evidence to determine if the trial 
court was ‘clearly wrong’ ”, the language used in Rule 
52(a) “is believed to have created a. partial transition 
from the old form of equity review to more closely 
approximate the formula of factual review in law 
cases”. (D. Brief 37). They further claim that after 
the adoption of the new rules the decision “definitely 
indicate a trend toward the non-assumption by appel¬ 
late courts of the traditional form of equity review and 
the acceptance of a rule of review more closely akin 
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to the legal formula”. (D. Brief 46). They assign as 
the reason for such “transition” that the extent to 
which the old and traditional concepts of review of 
findings of fact of a jury are applied under Rule 52, 
to that extent will the burden of the appellate courts 
be lightened in the review of facts in non-jury actions; 
that “it has been considered desirable that appellate 
review be freed from the necessity of analyzing de¬ 
tailed and conflicting testimony and passing upon the 
weight of the evidence”. (D. Brief 59). With regard 
to the alleged “desirability” that an appellate tribunal 
should not pass upon the ir eight of the evidence, coun¬ 
sel for the appellant can see in such allegation not the 
expression of a generally recognized desirability. They 
admit, however, that it would be highly “desirable” 
for the cause of the appellee if, as in the case at bar, 
findings of fact based on oral testimony given post 
litem motam . in contradictory explanation of sworn to 
and solemn written statements and contrary to undis¬ 
puted courses of action of the parties before this liti¬ 
gation arose, be dignified by the appellate court with 
the relative immovability of a jury’s finding of fact 
with its high degree of inherent probatory value. 
Counsel for the appellant submit that this very “one¬ 
sided” desirability does not find support by, nor has it. 
any prospect of materialization under, the rules of 
deference as applied bv federal appellate courts to the 
fact findings of trial courts, before as well as after 
the adoption of the new Federal Rules of Civil Pro¬ 
cedure. 

Before submitting a statement of the “rule of defer¬ 
ence” as evolved in various circuits before and after 
the adoption of the new Rules on September 16, 1938, 
counsel for the appellant wishes to state that Rule 52 
of the new Rules, quite contrary to the contention of 
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the appellee, has not initiated, nor was it intended to 
so initiate, a “trend toward the non-assumption by 
appellate courts of the traditional form of equity 
review more closely akin to the legal formula”, (D. 
Brief 46). A brief review of the background of this 
rule will support this statement. 

Under the prior practice, the line of distinction as 
to findings of fact and appellate review was between 
law and equity cases. Under the Seventh Amendment 
of the Constitution the findings of the jury could not 
be re-examined except in accord with the common law, 
and, therefore, were binding upon the appellate court, 
if sufficient evidence to support them was found {Aetna 
Life Ins. Co. v. Ward . 140 U. S. 76, 35 L. Ed. 371; New 
York. L. E. and Co. B. Co. v. Winter’s Adm’r 143 
Jj. S. 60, 36 L. Ed. 71; Fairmount Glass Works v. Cub 
Fork Coal Co.> 287 U. S. 474, 77 L. Ed. 439; John Irving 
Shoe Co. v. Dugan , 93 F. (2) 711; Goughan v. Mich. 
Interstate Motor Freight. 94 F. (2) 266). 

Even in law cases in which no right of jury trial 
existed or in which such right had been waived, the 
findings of fact had the same effect as the verdict of 
a jury. {State Farm Mut. Automobile Ins. Co. v. 
Caughram , 58 S. Ct. 670, and cases there cited; Lee 
Hardware Co. v. United States , 25 F. (2) 42). 

In equity cases, however, as counsel for the appellee 
admit (D. Brief p. 37), the findings of fact were review- 
able both as to the sufficiency and the weight of the 
supporting evidence; the review was both of fact and 
law. Following the mandate of the Rule-Making Act 
of 1934 (48 Stat. 1064, 28 U. S. 0. sections 723b, 723c), 
the United States Supreme Court abolished the dis¬ 
tinction heretofore made between the law and equity 
practices; the distinction now is between jury and non- 
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jury actions. It was “the feeling that the function of 
the appellate courts was to promote justice on the 
facts of particular cases as tv ell as to establish general 
uniformity in law”, that “the fuller equity review of 
both law and fact was established for all non-jury 
actions”. (Moore’s Federal Practice, 1938, vol. 3, p. 
3118). Counsel for the appellant submit that the pres¬ 
ent distinction between jury and non-jury actions, 
quite contrary to appellee’s contentions, does not mean 
an abandonment of the traditional broad equity review, 
but, on the contrary, confers the benefits of such review 
also upon law cases without a jury, which were for¬ 
merly treated like jury cases. The scope of equity 
review, however, has remained the same as it was 
before the adoption of the new Rules. 

In Horvath v. McCord Radiator <& Mfg. Co., 100 F(2) 
326, decided on December 12, 1938, the Circuit Court 
of Appeals for the Sixth Circuit stated: 

“In considering equity cases on appeal, the 
court must give much weight to the finding of the 
Master or district court on disputed issues. How¬ 
ever. we are not required to accept such findings 
in the same sense that we accept the verdict of a 
jury in an action at law respecting an issue over 
which there is a dispute, and if on the whole record 
the evidence decidedly preponderates against the 
findings of the master, the reviewing court is not 
bound by them.” (Italics supplied) 

The same court, in Stubnitz-Greene Spring Corp. v. 
Fort Pitt Bedding Co., 110 F(2) 192, decided on March 
15, 1940, held: 

“The authorities all agree upon the proposition 
that the findings of fact by the lower court who 
saw and heard the witnesses and made a critical 
examination of the exhibits are entitled to great 
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weight and are to be taken as presumptively cor¬ 
rect and, unless obvious error has intervened in 
applying some principle of law or some important 
mistake has occurred in weighing the evidence, 
the decree will not be reversed. Furrer v. Ferris, 
145 U. S. 132,134,12 S. Ct. 821, 36 L. Ed. 649. We 

cannot sav from an examination of the evidence 
♦ 

that the lower court misapplied the law appli¬ 
cable to estoppel or made any important mistake 
in weighing the evidence in relation thereto.” 
(Italics supplied) 

In State Farm, Mut. Automobile Ins. Co. v. Bonacci, 
111 F(2) 412, decided April 22,1940, the Circuit Court 
of Appeals for the Eighth Circuit construes Rule 52(a) 
and states clearly that under that rule the Appellate 
Court still “weighs” the evidence as it did before its 
adoption: 

“The ride plainly contemplates a review by the 
appellate court of the sufficiency of the evidence 
to sustain the findings. If this were not true, the 
provision that requests for findings are not neces- 
sarv ‘for the purpose of review’ would be mean¬ 
ingless. If the findings are clearly erroneous, the 
anpellate court should sot them aside, always giv¬ 
ing due regard to the fact that the trial court had 
the opportunity of observing the witnesses. Tn 
Simkins Federal Practice, 3d Ed., page 488, in 
^ornmooting on the effect of Rule 52(a), it is said: 

‘The new practice, now incorporated in the 
Civil Procedure Rules, accords with the decis¬ 
ions on the scope of the review in modern Fed¬ 
eral equity practice, and applies to all cases 
tried without a jury, whether legal or equitable 
in character, and whether the finding is of a 
fact concerning which the testimony was con¬ 
flicting or of a fact inferred from nncontra- 
dicted testimony. 
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‘Under the new practice, where findings are 
made by the court without a jury, the appellate 
court is not limited to the mere question whether 
there is any substantial evidence to support 
them, but may set them aside if against the clear 
weight of the evidence, at the same time giving 
full effect to the special qualification of the trial 
judge to pass on credibility.’ 

“The rule with reference to review of findings 
of fact in equity cases has often been announced 
by this court. Johnson v. TJmsted, 8 Cir., 64 F. 
2d 316; Koenig v. Oswald, 8 Cir., 82 F. 2d 85; 
Lambert Lbr. Co. v. Jones Engineering (ft Constr. 
Co., 8 Cir., 47 F. 2d 74; Chicago, 31.. St. P. & P. R. 
Co. v. Flanders, 8 Cir., 56 F. 2d 114; First National 
Bank v. Andresen, 8 Cir., 57 F. 2d 17; United 
States v. Perry, 8 Cir., 55 F. 2d 819. In Koenig v. 
Osiuald, supra, we reversed the findings of the 
lower court in a fraud case because they were 
deemed to be contrary to the weight of the evi¬ 
dence, even though they were sustained by the 
spoken word from the witness stand. While the 
findings of fact are presumptively correct, they 
are not conclusive on appeal, if against the clear 
weight of the evidence. Tn Keller v. Potomac Elec¬ 
tric Co. 261 IT. S. 428, 43 S. Ct. 445, 449, 67 L. Ed. 
731, the Supreme Court, in discussing procedure 
in an equity case, said: ‘In that procedure, an 
appeal brings up the whole record and the appel¬ 
late court is authorized to review the evidence 
and make such order or decree as the court of 
first instance ought to have made, giving proper 
weight to the findings on disputed issues of fact 
which should be accorded to a tribunal which heard 
the witnesses(Italics supplied) 

As indicated by the wording of Rule 52(a) the trial 
court’s finding, because of the court’s proximity to the 
trial and the opportunity afforded thereby to judge 
the credibility of witnesses, “are not to be set aside 



28 


unless clearly erroneous”. Counsel for the appellant 
submit, that the rule of deference, as embodied in 
Rule 52(a), is to a great extent but a rule of necessity 
or convenience, invoked because of possible difficulties 
encountered by the appellate court in determining the 
true facts of the case. This seems to be clearly shown 
by the fact that the wording often used to express the 
rule of deference, is that the appellate court in deter¬ 
mining the facts will make due allowance for the more 
advantageous position occupied by the trial judge, in 
that he has had the opportunity to observe the “ demea¬ 
nor ” of the witnesses while testifying. 
i It is to be expected, therefore, that the deference 
and weight accorded the fact findings of the trial court 
will vary according to the degree in which dijficidty is 
encountered by the appellate court in getting at the 
true facts, or to what extent the advantages possessed 
by trial courts are present or lacking. 
i In literally thousands of cases courts of the United 
States have iterated and re-iterated the supposed 
truth that a trial judge who saw and heard the wit¬ 
nesses is in a better position to determine issues of 
fact than an appellate court which gets its impressions 
from a cold, printed record. This supposed truth 
became accepted before the days of court stenograph¬ 
ers, and, as counsel for the appellee quite evidently 
wish, (See D. Brief 21), should persist in spite of the 
fact, that in the case at bar the main evidence are 
sworn to, written statements whose clear meaning, 
standing alone, is harmful to the appellee and is, there¬ 
fore, attempted to be interpreted away by oral testi¬ 
mony of interested parties, and in spite of the fact 
that this oral testimony is reproduced for the appel¬ 
late court in the exact words of the questions pro¬ 
pounded and the answers given in the court below. 
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Referring to this modern completeness of the record 
before the appellate court it was stated in Gunn v. R. 
R. Co., 23 R. I. 289: 

“In this way all the judges have equal oppor¬ 
tunities of judging of the evidence, and are not 
dependent upon the prejudices and peculiarities 
of any one man.” 

However, it is often stated that, in order to pass 
upon the credibility of witnesses, it is necessary to 
observe their “demeanor” on the witness stand. With 
regard to such demeanor evidence, in particular, the 
weight which should be given to it, it is respectfully 
submitted that perhaps in the course of time scientific 
discovery will make it possible to read a man’s mind 
by looking at his face and hands, but until that time 
comes very little weight can be given safely to de¬ 
meanor evidence, at least, this seems to be the opinion 
of the United States Supreme Court, reversing a decree 
of the trial court because the trial judge called the 
attention of the jury to the fact that the defendant had 
wiped his hands while testifying and told them that 
such demeanor “is almost always an indication of 
lying” (Quercia v. United States, 53 S. Ct. 098). If, 
therefore, demeanor evidence is properly discounted, 
it would seem that a court which can studv at length 
a verbatim record, which is conflicting only in so far, 
as the witnesses on the stand conflict with their own 
written and solemn statements made long before this 
litigation arose, is in the same position to determine 
issues of fact than a court which hears the evidence 
once orally. 

Counsel for the appellant, however, wash to state 
that there is no reason to assume that this Court will 
depart from the traditional practice of refusing to 
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reverse on the facts when the evidence is in sharp con¬ 
flict and does not clearly preponderate one way or the 
other. In such cases the courts have recognized that 
the demeanor of the witness may have been the decid- 
ing factor. If, however, the appellate court, after mak¬ 
ing due allowance for demeanor evidence, has been 
able to see clearly that the trial court reached a wrong 
result on the facts, his decree has been reversed. This 
is a fortiori true in cases as the one at bar, where the 
facts bearing on the issue (to wit, domicile of Mr. 
Gardner), aside from mere declarations of intention 
post litem motam, unaccompanied by any contempo¬ 
raneous acts to evidence them or put them into effect, 
are substantially uncontroverted. Counsel for the 
appellant contend that in the case at bar the error as 
to the fact of domicile is palpable and “clearly wrong” 
and a contrary finding by this court does not necessi¬ 
tate a close weighing of evenly balanced evidence. 

It is submitted that the unchanged rule as to the 
scope of equity review and deference to be accorded 
the findings of fact of the trial court, as formulated 
by various Circuit Courts of Appeal, may be stated 
as follows: 

(1) In equity an appeal brings np the whole record 
and matters of fact as well as of law are reviewable. 

Keller v. Potomac Electric Power Company, 261 
U. S. 428, 67 L. Ed. 731 (51 App. D. C. 77; 276 
F. 327) 

Equitable Life Soc. of United States v. 

Vaughn, 82 F(2) 978 

Aro Equipment Corporation v. Ilerring-Wissler 
Co., 84 F(2) 619 

Virainia Railway Company v. United States, 272 
U. S. 658, 71 L. Ed. 463 ' 

American Rotary Valve Co. v. Moorehead, 266 F 

202 
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Bush v. Branson, 24S F 377 
Standard Acc. Ins. Co. v. Simpson, 64 F(2) 583 
Oxley v. Sivcetland, 94 F(2) 33 
Horvarth v. McCord Radiator & Mfg. Co., 100 
F(2) 326 

(2) The appellate court has not only the right but 
owes a duty to the parties, of determining issues of fact 
de novo. 

American Rotary Valve Co. v. Moorehead, supra 
Aro Equipment Corporation v. Herring-Wissler 
Co., supra 

Standard Acc. Ins. Co. v. Simpson, supra 
Erhard v. Boone State Bank, 65 F(2) 48 
Updegraff v. United Fuel Gas Co., 63 F(2) 431 

(3) In reviewing the findings of fact of the lower 
court, the appellate court will hold such findings as 
being merely presumptively correct or merely per¬ 
suasive, but not controlling. 

Ho el the v. C. M. Kemp Mfg. Co., 80 F(2) 912 
National Manufacture and Stores Corporation v. 
Whitman, 93 F(2) 829 

State. Farm Mut. Automobile Ins. Co. v. Bonacci, 
111 F(2) 412 

(4) The appellate court , though not lightly disturbing 
the findings of fact of the lower court, will disregard 
them if they are “clearly erroneous 97 , or against the 
clear weight of the evidence 99 or “manifestly against 
the weight of the evidence 99 . 

American Rotary Valve Co. v. Moorehead, supra 
Bush v. Branson, supra 

Hyman v. Trow Directory Printing and Book 
Rindina Co.. 261 F. 991 

Wolf Mineral Process Corporation v. Minerals 
Separation North American Corp., 18 F(2) 483 
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American Central Ins. Co. v. Harmon Knitting 
Mills, Inc., 39 F(2) 21 

Victor Talking Machine Co. v. George, 69 F(2) 871 
Pollock v. Jameson, 63 App. D. 0.152; 70 F(2) 756 
Hill v. Marston, 65 App. D. C. 250; 82 F(2) 856 
Sears v. Sears, 67 App D. C. 379; 82 F(2) 520 
Goodloe v. Goodloe, No. 7437, U. S. Ct. of App. D. 
0.; 68 W. L. R. 949 

State Farm Mut. Automobile Ins. Co. v. Bonacci, 
supra. 

(5) The determination of the et clear weight of the 
evidence” or the “preponderance” of evidence on the 
part of the appellate court requires a balancing of the 
evidence of one party against the evidence of the other 
party, based in each case on the probatory qualities of 
the evidence and limited, in varying degree, only where 
the nature and form of the evidence makes it impos¬ 
sible for the revieiving tribunal to evaluate par dis¬ 
tance the true significance of the evidence. 

Hoeltke v. C. M. Kemp Mfg. Co., supra 
Munro v. Smith, 259 FI 
Nashua Mfg. Co. v. Berenzweig, 39 F(2) 896 
Kaesser and Blair Inc. v. Merchants’ Asso. Inc., 
64 F(2) 575 

United States v. Mammoth Oil Co., 14 F(2) 705 
Stubnitz-Greene Spring Corp. v. Fort Pitt Bedding 
Co., 110 F(2) 192 

(6) As the reviewing of evidence implies rather a 
qualitative than a quantitative analysis, even substan¬ 
tial evidence in support of the trial court’s findings 
may not be conclusive upon the appellate court. 

Aro Equipment Corporation v. Herring-Wissler 
Co., supra 

State Farm Mut. Automobile Ins. Co. v. Bonacci, 
supra 
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(7) An appeal in equity is a real review and not a 
perfunctory approval of the findings of fact by the 
trial court, otherwise review on the facts would be a 
delusion and a snare. 

Standard Acc. Ins. Co. v. Simpson, supra 
Iloeltke v. C. il/. Kemp Mfg. Co., supra 

The rule as stated on the basis of authorities cited 
has also application in this jurisdiction. In Pierce v. 
United States, 37 App. D. C- 582, this court stated: 

“It is urged by counsel for defendant that this 
court has jurisdiction to review the action of the 
court below, not only as to questions of law, but 
as to matters of fact, to the extent, if deemed prop¬ 
er, of modifying the judgment. The broad lan¬ 
guage of the organic act as to the right of appeal 
in no way affects the common-law distinction be¬ 
tween the right of review in cases at law and in 
equity. In actions at law, whether tried to a jury 
or to the court, we are limited in our inquiry 
strictly to questions of law; while in proceedings 
in equity, our appellate jurisdiction extends to the 
review of questions of both law and fact. In a case 
of this sort the jurisdiction of this court is coexten¬ 
sive with that of the circuit courts of appeal of 
the United States. 99 

It is submitted that the above statement of this Court 
continues to be valid also after the adoption of the new 
Rules of Civil Procedure, being applied now to all 
cases tried without a jury. 

In the light of the foregoing argument and au¬ 
thorities relied upon in support of it, the contention 
of counsel for the appellee, to wit, that the “weight of 
the evidence” is “exclusively within the province of 
the trial court” and “not subject to review on this 



appeal” appears to be without foundation (D. Brief 
51). Counsel for the appellant claim that it was not 
necessary for them to “point to any failure of suffi¬ 
cient evidence” in so many words (D. Brief 52); their 
task was to show, and they believe to have done so, that 
the findings of fact of the court below were “mani¬ 
festly erroneous,” because they went “against the 
clear weight of the evidence.” 

Ill 

CONSIDERATIONS REGARDING SUFFICIENCY 
AND WEIGHT OF THE EVIDENCE IN THE 
CASE AT BAR WITH RESPECT TO DOMICILE. 

Counsel for the appellee claim that the record dis¬ 
closes an abundance of evidence to support each one 
of the findings of fact by the court below as to the 
domicile of the parties in the Gardner divorce (D. Brief 
4, 24, 27, 29, 30 etc.) 

If “abundant” were synonymous with “repetiti¬ 
ous,” counsel for the appellant would have to admit that 
appellee’s numerous statements to that effect are well 
supported. If, however, “abundance of evidence” is 
given its proper meaning of “ample sufficiency,” then, 
counsel for the appellant submit that the appellee has 
markedly failed to establish such “ample sufficiency.” 

As stated before, the evidence is to a large extent 
documentary and, as such, uncontroverted. Oral testi¬ 
mony referring to the documents in evidence is given 
exclusively in post litem motam explanation. 

The statements of the parties to the Gardner divorce 
as to their domiciliary intent may be classified with 
regard to the form in which they were made, in four 
distinct groups: 
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(1) Written statements under oath (Plaintiff’s 
Exhibit 1,11,12) 

(2) Written statements expressly verified by, or 
given “upon the honor” of, the declarant as 
being true (Plaintiff’s Exhibit 4, 5, 6, 8a, 9, 
10, 13B; Defendant’s Exhibit AA). 

(3) Written statements not under oath. (Plain¬ 
tiff’s Exhibit 13 A; Defendant’s Exhibits 
AB, T.) 

(4) Oral testimony by the parties of the Gardner 
divorce as to their past intentions and sup¬ 
posedly in explanation of documentary evi¬ 
dence in conflict thereto, and by witnesses of 
the appellee regarding conversations al- 
legedlv disclosing domiciliarv intent of Her- 

C? v •77' * 

bert W. Gardner and the appellee. 

With regard to the time at which the above enume¬ 
rated statements and oral testimony were made or 
given, they may be classified as those made, or alleged 
to be made, (1) ante litem motam, comprising all docu¬ 
mentary evidence bearing on the question of domicile 
and the oral testimony of witnesses as far as it relates 
to alleged past oral statements of intent by the parties 
to the Gardner divorce; and those made (2) post litem 
motam, consisting entirely of statements as to domicili¬ 
ary intent by the parties to the Gardner divorce made 
on the witness stand before the court below. 

The above enumerated classes of evidence, as to 
form as well as to time, denote by their sequence at 
the same time the gradually decreasing probatory 
value of one class as compared with such value of the 
preceding class of evidence, attached to them by vari¬ 
ous courts. 

Counsel for the appellant believe to have conclusively 
shown by their argument on pages 42 to 59 of their 
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brief that the domicile of Herbert W. Gardner and the 
appellee at the time the Tennessee court decreed their 
divorce, could, on the basis of the documentary evidence 
and any reasonable interpretation thereof, not have 
been Tennessee. If all of this documentary evidence, 
relating to Gardner as well as to the appellee, is swept 
aside and treated as trivial, in order to reach the con¬ 
clusions reached by the court below as the fact of 
domicile, then, it seems to counsel for the appellant, 
error is palpable and the finding is against the “clear 
weight” of the evidence. 

It is submitted that this “clear weight of the evi¬ 
dence” should be determined by applying the following 
consideration: 

(1) The oral expressions of an alleged intent by the 
parties to the Gardner divorce to reacquire or to retain 
the State of Tennessee as their legal residence, even 
if they were clear and consistent, which, as shown, they 
are not, cannot prevail against a course of conduct of 
these parties leading to an opposite inference. 

“Expressions of intention, written or oral, 
may be given in evidence but such evidence must 
be carefully weighed in connection with the con¬ 
text in which it occurred, and even if the expres¬ 
sions arc clear and consistent they cannot prevail 
against a course of conduct leading to an opposite 
inference.” (Italics supplied) (Lord Halsbury, 
The Laws of England, Vol. VI, p. 187) 

(2) All of the oral declarations as to domicile by 
Herbert W. Gardner and the appellee were made after 
the beginning of the present controversy and are 
naturally so affected by interest as to have very little 
probatory weight; they are not made under such cir¬ 
cumstances as to give them some corroboration. 

“Secondly, declarations of a purpose or inten¬ 
tion, or of a feeling, made after the beginning of a 
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controversy to which they relate, are naturally so 
affected by interest as to be untrustworthy, and 
for that reason they should not be received . . . 
Thirdly, the danger that declarations may have 
been made for a purpose, when they are sought to 
be introduced as evidence in favor of the person 
making them, has led to the exclusion of them, 
even on the issue of what was the intention or 
state of mind of the declarant, unless they are 
made under such circumstances as to give them 
some corroboration. In general, such corrobora¬ 
tion is found in the fact they accompany and ex¬ 
plain acts which of themselves would be competent 
evidence on the issues involved. They are then 
admissible as part of the res gestae.” 

“When one has changed his place of abode, and 
the question arises whether he intended to change 
his domicile, all his acts and conduct which fairly 
indicate his purpose in that particular within a 
reasonable time before and after the event may 
be put in evidence, together ivith the declarations 
accompanying such acts.” (Italics supplied) 
(Viles v. Waltham, 157 Mass. 543, 32 N. E. 901) 

(3) These oral statements post litem motam are so 
inconsistent not only with prior written , and sworn to, 
declarations of the parties, but also ivith any reason¬ 
able interpretation to be put upon the conduct of the 
parties, so that the inevitable conclusion must be that 
they may not have been made in good faith; 

“The question whether a person has a domicile 
or home at a given place is one of fact to be deter¬ 
mined under proper instructions. It involves an 
inquiry as to the acts of the party, and the inten¬ 
tion with which such acts are done. Ilis declara¬ 
tions as to his intentions are. not conclusive. They 
may be so inconsistant with any reasonable inter¬ 
pretation to be put upon his acts that the inevitable 
conclusion may be that they were not made in good 
faith.” (Italics supplied) (Chase v. Chase, 66 
N. H. 588, 29 Atl. 533) 
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(4) The written, and sworn to, expressions of intent 
as to domicile as shown by the numerous exhibits in¬ 
troduced by the appellant, harmonize with the facts 
and circumstances of the actual residence of the parties 
and serve to illustrate the intention, so that there is not 
much room for dispute as to the place of legal residence 
of the parties to the Gardner divorce. 

“In many cases the identity of the permanent 
home is to be fixed by facts and circumstances, as a 
mere expression of intention is not always con¬ 
trolling, but when the expression of intention to 
select a permanent residence at a designated place 
harmonizes with the facts and circumstances they 
serve to illustrate the intention, as they do in this 
case, there is not much room for dispute as to the 
place of residence.’’ (Italics supplied) (City of 
Winchester v. Van Meter, 158 Ky. 32; 164 S. W. 
323) 

(5) The oral explanations given post litem mot am are 
plausible only at least; they cannot be accepted as 
sufficing to destroy the effect which the law attaches to 
acts or doings and which, taken as a whole, undoubted¬ 
ly establish an animus manendi as to the domicile in 
Washington, D. C.; continuous, uninterrupted declara¬ 
tions, especially at times not suspicious, accompanied 
by the fact of residence, by removal of all personal 
property and by written, sworn to, declarations con¬ 
cerning the actual bona fide, or legal residence of the 
parties, establish a change of domicile; they show the 
abandonment of the old, and a transfer to a new resi¬ 
dence animo manendi, and this effects a change of 
domicile; 

“The wife in her testimony endeavors to explain 
away the damaging effect to her case of the facts 
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tending to show domicile in New York or Missis¬ 
sippi. But her explanations are plausible only at 
least. They cannot be accepted as sufficing to de¬ 
stroy the effect which the law attaches to acts or 
doings and things such as those pointed out, (i.e. 
prior, though afterwards withdrawn suit in Mis¬ 
sissippi, alleging domicile there) and which, taken 
as a whole, undoubtedly establish the animus 
manendi as to domicile in New York, so far as the 
husband is concerned, and in New York, or Mis¬ 
sissippi, so far as she is concerned .” 

****** 

“Continuous, uninterrupted declarations, espec¬ 
ially at times not suspicious, (to wit, the Court 
referring to repeated hotel registrations of hus¬ 
band and wife as of New York, or of Ocean 
Springs, and never once as of New Orleans), ac¬ 
companied by the fact of residence, the removal of 
personal property and the exercise of political 
rights establish a change of domicile. They show 
the abandonment of the old, and the transfer to a 
new residence animo manendi, and this effects a 
change of domicile.” (Italics supplied) (Marks v. 
Germania Savings Bank, 110 La. 659, 34 S. 725) 

(6) The effect of their acts cannot be defeated by 
their later declarations they did not so intend, for it is 
important that legal rights shoidd rest upon facts 
proved with their attending consequences and not upon 
an undisclosed purpose at variance with them; 

“It suggested itself during the argument that 
perhaps the question of intent should have been 
left to the jury in determining whether the first 
residence is retained, so as to secure the home of 
the debtor for his occupation when he should re¬ 
turn. But upon further consideration we approve 
of the form of the charge, because all the facts, 
forming the hypothesis upon which the construc¬ 
tion is predicated, develop an intent to change, as 
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in fact the debtor does change, his residence, and 
the effect of his acts cannot be defeated by his de¬ 
claration he did not so intend. It is important that 
legal rights should rest upon facts proved with 
their attending consequences , and not upon an 
undisclosed purpose at variance with them.” 
(Italics supplied) {Lee r. Mosley, 101 X. C. 311) 

(7) All declarations, unaccompanied by an act of 
which they are explanatory are entitled to little or no 
weight as evidence; 

“The Court is not satisfied that the petitioner 
had her domicile in this State for a year before the 
filing of her petition. 

“The new evidence consists mainly of her de¬ 
clarations, most of them unaccompanied by any act 
of which they are explanatory. Such declarations 
are entitled to little or no weight as evidence.” 
(Italics supplied) (Gourley v. Gourley, 15 R. I. 
572; 10 Atl. 592) 

(8) It would be most unreasonable to ask that the 
mere declaration of the appellee that she did not in¬ 
tend to abandon her former residence when she re¬ 
moved from it with her husband, and had never sub¬ 
sequently consented to do so, should outweigh the con¬ 
trary evidence furnished by the conduct and declara¬ 
tions consistent with such conduct of herself and the 
husband during the period of eight or nine years ivhile 
residing in Washington, D. C.; 

; “If the object or purpose of the removal is un¬ 
certain or equivocal in its character, no doubt the 
contemporaneous declarations of either the hus¬ 
band or wife, if not inconsistent with, but tending 
to explain, the real import and purpose of such 
removal, would be entitled to much weight and 
especially if openly and publicly made, and where 
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their subsequent conduct is in conformity with 
such declarations. But, certainly, when there is 
an open and palpable abandonment of one home 
and a removal to another, and where every action 
of both the husband and wife, for a series of years, 
indicated that their removal from their old home 
teas intended to be final and permanent, and when 
their conduct—if we attribute to them a definite 
intention—woidd be inconsistent with pood, faith 
and fair dealing, it would be most unreasonable to 
ask that the mere declarations of the wife, that she 
did not intend to abandon the old place as her 
homestead when she removed from it with her 
husband, and had never subsequently designed or 
consented to do so, should outweigh the contrary 
evidence furnished by the acts and conduct of her¬ 
self and husband during the period of nine or ten 
years while residing elsewhere. Or if she enter¬ 
tained any such intention, that this woidd be of any 
effect. or could be regarded as sufficient to disprove 
the fact that in truth the old place had been aban¬ 
doned as the homestead of the family.” (Italics 
supplied) (Woolfoik v. Ricketts, 48 Tex. 28) 

(9) Just as acts are regarded as more important 
than declarations, so are written declarations usually 
more reliable than oral ones; 

“The intention may be gathered both from acts 
and declarations. Acts are regarded as more im¬ 
portant than declarations, written declarations are 
usually more reliable than oral ones.” (Italics 
supplied) (Depuy v. Wurtz, 53 Y. Y. 556) 

(10) Sworn statements are superior to idle gossip, 
or the “he says” and “she says” of indirect discourse 
repeated by third persons; 


“A sworn statement is superior to idle gossip, 
or the ‘he says’ or ‘she says’ of indirect discourse 
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repeated by third persons.” (Italics supplied) 
(Re Curtis, 178 N. Y. Supp. 266) 

(11) In viewing the written declarations it is found 
that in every formal account where it became necessary 
for the parties to state their domicile, they invariably 
claimed it as the District of Columbia and not Tennes¬ 
see; grouped together they create the highest evidence 
of unequivocal acts, conclusively proving an intent to 
be domiciled in Washington, D. C. 

“In viewing at length the multitude of evidence 
offered, both oral and written declarations, it is 
found that in every formal act of his life since 
1900, where it became necessary for him to state his 
domicile, he invariably claimed it as the state of 
Connecticut, and not New York. Any of these 
recited acts or declarations, standing alone, may 
be of slight importance, none are conclusive, but 
, grouped together, create the highest evidence of 
unequivocal acts, conclusively proving an intent to 
1 keep the domicile of origin. Together they are 
abundant and are an unvarying index of his inten¬ 
tion. (Italics supplied) (Re Lyons Estate, 117 
Misc, 189, 191 N. Y. Supp. 200). 

IV 

THE TENNESSEE DIVORCE WAS SECURED ON 
CONSTRUCTIVE NOTICE BY PERPETRA¬ 
TION OF FRAUD UPON THE FORUM RE¬ 
SPECTING DOMICILE AND THE CAUSE FOR 
DIVORCE. 

In her bill of complaint for divorce, filed June 7, 
1927, in the Circuit Court of Davidson County, Ten¬ 
nessee, the appellee stated under oath that the defend¬ 
ant therein, Herbert W. Gardner, was a non-resident 
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of Davidson County, Tennessee, was born in Massa¬ 
chusetts, “and probably claims his legal residence in 
said state” (P. Exh. 1; P. A. 214). 

(a) Fraud respecting domicile. 

It is elementary to state that jurisdiction of the Ten¬ 
nessee Court could have been predicated only on either 
one of the following two jurisdictional facts: (1) Either 
Gardner was domiciled in Tennessee and the domicile 
of the appellee, under the familiar rule also followed in 
Tennessee, was that of her husband (P. Brief 35-37), 
(2) or a separate Tennessee domicile of the appellee 
was recognized by reason of the fact that her husband’s 
conduct caused her to obtain a separate domicile. 

With regard to Gardner’s domicile, counsel for the 
appellant have nothing to add to their respective argu¬ 
ment (P. Brief 42-54, 59-64), but to refute the conten¬ 
tion of counsel for the appellee, that the effect of the 
decision of this Court in Sweeney v. District of Colum¬ 
bia, 113 F(2) 25, forecloses any possible doubt on the 
question that Gardner’s domicile at the time of his 
divorce from the appellee in 1927 was Tennessee; that 
in the Sweeney case “the State of Massachusetts was 
not shown to be as strong, from an evidentiary point of 
view, as the tie between Mr. Gardner and the State of 
Tennessee.” (D. Brief 98,100). It appears inconceiv¬ 
able how counsel for the appellee could make this state¬ 
ment in view of the following distinguishing facts: 
Sweeney’s civil service appointment was under Mas¬ 
sachusetts’, Gardner’s under District of Columbia’s 
quota; Sweeney declared Boston his legal residence 
consistently in correspondence, tax returns, his will, 
application for work, civil service records and docu¬ 
ments and those of the Department of Justice, Gardner 
and the appellee declared the District of Columbia their 
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legal residence, except in post litem motam declara¬ 
tions, consistently in application for work, civil service 
records, personal histories of various Government 
agencies and registration card for military service; 
Sweeney had voted annually in Massachusetts, Gardner 
and the appellee never voted in Tennessee, although 
they could do so, if they had been domiciled in that 
state, by absentee vote; Sweeney paid poll taxes in 
Massachusetts while residing in the District of Colum¬ 
bia, Gardner never paid a tax in Tennessee since he 
left there in 1919, and paid a poll or head tax only once 
which tax was applicable to all male inhabitants of 
certain ages, irrespective of citizenship, and was paid 
at a time when he admittedly had not yet formed his 
intention to make Tennessee his home; Sweeney re¬ 
turned annually to Massachusetts, Gardner never re¬ 
turned to Tennessee; Sweeney used the apartment of 
his mother in Boston as a mailing address, Gardner 
and the appellee left Nashville, Tennessee, lock, stock 
and barrel with no trace of a “home” left in that 
state, if one had in fact ever been established there. 
Counsel for the appellant can only reiterate their con¬ 
cluding statement that “there is no basis whatever in 
this record for holding that Gardner’s domicile in 1927 
was Tennessee” (P. Brief 54). 

, Counsel for the appellee must have felt the conclu¬ 
siveness of appellant’s argument in this respect and, 
providently, provided for the alternative that “even 
if Gardner had intended, prior to 1927, to make the 
District of Columbia his home, he did not do so until 
his effective separation from Mrs. Saul in 1924 and, at 
that time, Mrs. Saul’s domicile did not change, but she 
retained her then existing Tennessee domicile, by the 
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concurrence of her intention and her physical presence 
in Tennessee” (D. Brief 28, 71-78). In order to sup¬ 
port this alleged separate, retained or reacquired, 
domicile as being taken by the appellee not only 
“animo” but also “facto,” it is argued that “Mrs. Saul 
returned to her home at Cedar Hill at least two or three 
times each year during this period” (D. Brief 74). 

Bearing in mind that Gardner did not appear in this 
divorce action and that a decree pro confesso was en¬ 
tered against him, this fact establishes conclusively 
that the only basis for a finding as to the defendant’s 
domicile must have been the unchallenged allegations 
of the appellee sworn to in her bill of complaint. The 
appellee states there under oath that Gardner “was 
born in Massachusetts and probably claims his legal 
residence in said state” (P. Exh. 1; P. A. 214). Despite 
the fact that the foregoing allegation does not fix her 
husband’s domicile definitely in his state of nativity, 
it nevertheless effectively negates the existence of a 
legal residence in the state of the forum. Consequently, 
by necessity, the Tennessee Court must have been led 
to believe that the plaintiff in this action had not only 
good cause as a prerequisite for establishing such sepa¬ 
rate domicile, but also,—the alleged grounds for di¬ 
vorce having occurred outside the state,—that she did 
establish it in compliance with the two year legal 
residence requirement of the Tennessee statute (Sec¬ 
tion 8428, 4203, 2450, Michie’s Tennessee Code, 1932, 
Annotated). 

Unfortunately for the appellee, the record in the case 
at bar permits the definite conclusion that she could not 
possibly have complied with the stated two year resi¬ 
dence requirement. 
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The bill of complaint in the Gardner divorce was 
filed on June 7, 1927 (P. A. 214). Assuming, for the 
purpose of the argument, that Gardner gave the ap¬ 
pellee cause to establish her domicile separately from 
his in the District of Columbia, and for her to reac¬ 
quire domicile in Tennessee, such reacquisition under 
the terms of the statute would have to be initiated “two 
years next preceding the filing of the bill or petition,” 
that is, in view of the filing date of the bill of complaint, 
latest on June 7, 1925. 

Consequently, disregarding for the moment that the 
Gardners discontinued to live as man and wife by 
mutual agreement (P.A. 109; D.A. 180), the appellee 
must not only have had a valid cause for the establish¬ 
ment of a separate domicile prior to June 7, 1925, but 
must also have gone to Tennessee latest on June 7, 
1925, in order to complete her domicile by the “factum” 
of, however short, physical presence. 

The appellee testified that she “considered it deser¬ 
tion when Mr. Garnder would not permit me to have 
children”; that she did become pregnant and Gardner 
would not let her “go through with it” (D.A. 181). 
Asked about the time when this refusal to let her have 
children happened, she answered: “That happened be¬ 
fore Mr. Gardner and I, shortly before, Mr. Gardner 
and I decided to live in this manner” (D.A. 181), to 
wit, under the “mutual understanding that they would 
live separately” (D.A. 180). She could not recall the 
year in which Gardner “would not let her go through 
with it” (D.A. 181, 182). 

Other parts of the records, however, show quite ac¬ 
curately the time when Gardner did allegedly not per¬ 
mit the completion of her pregnancy in normal fashion. 
In February, 1926, she had a self-induced miscarriage 
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(P.A. 212). Therefore, if she considered it desertion 
when Gardner would not let her go through with her 
pregnancy, the date of such desertion is definitely 
established, in that it could not have taken place before 
February, 1926. Consequently, even if there would not 
have been a mutual agreement between Gardner and 
the appellee to discontinue to live as husband and 
wife, a domicile of the appellee separate from that of 
her husband could not possibly have been established 
before February, 1926 . Based on the aforestated facts 
alone the conclusion is inescapable that the appellee 
could not possibly have complied with the Tennessee 
satutory residence requirement of two years prior to 
the beginning of her divorce action. On the other 
hand, the Tennessee court having recognized her sepa¬ 
rate domicile as a prerequisite for assuming jurisdic¬ 
tion, such recognition of a separate domicile must have 
been solely predicated upon the uncontested and sworn 
to allegations of the appellee, which, as the present 
record unassailablv shows, could not have been true. 

It is, therefore, the contention of counsel for the 
appellant, that the appellee, in leading the court to be¬ 
lieve that she reacquired a separate domicile from her 
husband in conformity with the provisions of the Ten¬ 
nessee statute, practiced with regard to her domicile a 
fraud upon the forum. 

(b) Fraud respecting cause for divorce. 

Appellee charges in her bill of complaint, filed on 
June 7, 1927 in the Circuit Court of Davison County, 
Tennessee, that, after Gardner and she had lived to¬ 
gether for several years as husband and wife, (1) he 
“deserted and abandoned her without any just cause, 
and they have not been living together for more than 
one year”; (2) that “the defendant has been guilty of 
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such cruel and inhuman treatment of her as to cause it 
to be unsafe and improper for her to cohabit with him 
or to remain under his dominion and control”; and 
finally (3) that “the defendant has failed, refused and 
neglected to provide a home and support for her all 
without any cause” (P. Exh, 1; P.A. 213, 214). 

(1) As stated before, according to the testimony of 
Gardner as well as the appellee (P.A. 109; D.A. 180), 
the parties entered into a mutual agreement to dis- 
\ continue living together as husband and wife, but to 
i continue residing together in the same small apart¬ 
ment, “almost in the nature of brother and sister” 
(P.A. 109, 127). They continued this mode of living 
until the appellee left in June, 1927 for the hearing of 
her divorce suit in Nashville, Tennessee. 

Aside from the fact, that this mutual agreement to 
“go their separate ways,” allegedly having caused 
Gardner's “effective separation from Mrs. Saul” (D. 
Brief 28), was not entered into in 1924, as counsel for 
the appellee claim, but, as shown in the preceding sub¬ 
section of this reply, conclusively must have occurred 
shortly after February, 1926 (P.A. 212, D.A. 181), the 
relevant fact in view of the charged desertion is that 
there was a mutual agreement to discontinue living 
together as husband and wife. 

Gardner testified in respect to this relevant fact as 
follows: 


“Court: Was that a voluntary understanding or 
agreement that you say you had; you talked it 
over and came to that agreement to separate? 
The Witness: Yes; it was; it was a mutual 
agreement. 

The Court: A mutual agreement? 

; The Witness: Yes.” (P. A. 109) 
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The appellee confirmed this testimony by stating: 

“Q. You had agreed to live separately? 

A. Yes. 

Q. And you testified yesterday that was a mutual 
understanding between the two of you? 

A. That was a mutual understanding, that we 
would live separately; it was.” (D.A. 180) 

Counsel for the appellant submit, on the strength of 
the aforestated testimony of both parties to the Gard¬ 
ner divorce, that a separation, however long continued, 
brought about with the consent of each of the parties, 
does not constitute desertion within the meaning of 
that term as used in divorce statutes. In order to es¬ 
tablish desertion, it is necessary that the separation be 
shown to be against the icill and without the consent of 
the complaining spouse. This is the law in Tennessee 
as well as in the District of Columbia. 

Rutledge v. Rutledge, 5 Sneed 554 (Tenn.) 
Smithson v. Smithson, 18 D. C. 227 

It appears to be well established that when husband 
and wife have separated by mutual agreement or by 
express or implied consent, there can be no divorce on 
the ground of desertion in the absence of any request 
by the complaining party to return to marital cohabita¬ 
tion. The appellee has made no such request. She 
testified: 

“Q. You refused to live with him? 

A. And I refused too, and so then we decided 
to go our separate ways”. (D.A. 181) 

Parks v. Parks, 68 App. D. C. 363; 98 F(2) 235; 
and cases there cited 

Hague v. Hague, 85 N. J. Eq. 537; 96 Atl. 579; 
Cooper v. Cooper . 17 Mich. 205; 

Annotation: 138 Am. St. Rep. 152 
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Consequently, nothing but an unconditional and 
entire resumption of their early relations could have 
restored the Gardners to such a position as would 
make a new separation by the departure of one of the 
spouses a legal desertion. Where the parties have 
entered into an agreement for separation (except in 
cases where such agreement deals exclusively with 
property settlement) neither party can be deemed in 
law to have deserted the other so as to create a right 
for divorce on the ground of desertion and the fact 
that the Gardners did not occupy the marital bed, (but 
continued to reside together in the same abode), does 
not per se authorize a divorce on the ground of deser¬ 
tion. Keesey v. Keesey, 1G0 Cal. 727; 117 Pac. 1054. 

(2) With regard to the next ground alleged in ap¬ 
pellee’s bill of complaint for divorce, to wit, “such 
cruel and inhuman treatment of her as to cause it 
to be unsafe and improper for her to cohabit with 
him or to remain under his dominion and control” 
(P. A. 213), it should be pointed out that, when appel¬ 
lee was asked why, during the time of their mutual 
agreement, she did not suggest to Gardner to give her 
part of the money he paid in maintaining their home 
and let her go to Tennessee, in other words, why she 
did not terminate a situation which allegedly caused 
it “to be unsafe and improper for her to cohabit with 
him or to remain under his dominion and control”, 
she stated: 

“Well, the last year of that time I was very 
; much in love with Mr. Saul, and I would not have 
left him for anything”. (P.A. 179) 

The least that could be said in view of the foregoing 
statement, is, that she obviously made no effort to 
avoid the cruel and inhuman treatment inflicted upon 
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her by her husband, but that, on the contrary, she 
must have considered the continued residence in the 
same abode with him as not “unsafe” and not “im¬ 
proper enough as to endanger her safety. 

As a matter of fact the evidence shows clearly that 
there was no such treatment as alleged, and the asser¬ 
tion of counsel for the appellee, that the separation 
of the Gardners came “as a result of the established 
fault of her husband”; that “the responsibility of Mr. 
Gardner for the cause of this separation has been 
unquestioned” (D. Brief 72), is not borne out by the 
testimony of the parties. On the contrary, Gardner 
testified as follows: 

“Q. Now, Mr. Gardner, as I understand, you 
just drifted apart and you came to this under¬ 
standing; is that right? 

A. Yes. 

Q. And, you remained good friends? 

A. Yes, we remained good friends, to a certain 
extent (P.A. 150). 

This piece of testimony is significant because it 
describes directly and accurately the cause of the 
break in their marital relations: they just drifted apart. 
Cruelty, to be recognized as a ground for divorce, 
“involves the idea of wantonness; that an act is done 
willfully and for the purpose of inflicting suffering” 
(Rebstock v. RehstocU, 144 N. Y. S. 289). How, on 
the other hand, could the absence of intention or pur¬ 
pose of inflicting suffering be better illustrated than by 
the above quoted testimony, or that referring to their 
relationship as “almost in the nature of brother and 
sister” (P.A. 109), or as “something similar to that”? 
(P.A. 127) 

Counsel for the appellant submit that also with 
regard to the charge of cruelty the evidence shows 
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irrefutably that the respective allegation in the Gard¬ 
ner divorce bill was untrue and, therefore, constituted 
a fraud practiced upon the Tennessee court. 

(3) The third charge of failure, refusal and neg¬ 
lect to provide a home and support for her, has been 
termed by Gardner himself as “only partially true” 
(P.A. 112). He testified as to his refusal to provide 
or support her as follows: 

Q. Did you ever refuse to give her whatever she 
actually needed? 

A. Why, I do not know whether I did or not. She 
probably did not ask me for it. 

Q. As a matter of fact, didn’t you give her every¬ 
thing that she was entitled to, or could reasonably 
expect, in view of your earnings, and the station 
of life of the two of you at the time you were liv¬ 
ing under the same roof? 

A. 7 ivill say that 1 would if she had not been 
working and earning. You have to take into con¬ 
sideration the fact that she was working. If she 
had not been working. I did not give her every¬ 
thing she expected. If she had not been earning 
money herself—you have to take that into con¬ 
sideration. the fact that she was earning money 
and could take care of part of the things herself. 
Then. I would have” (Italics supplied) (P.A. 112). 

He always, however, paid the rent for their apartment. 
(P.A. 108) 

It is submitted that the foregoing testimony, which 
has not been contradicted by the appellee, destroys 
utterly her third charge and proves this charge also as 
false. 
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V. 

THE CASE AT BAR IS CLEARLY DISTINGUISH¬ 
ABLE FROM THE GOODLOE CASE AND PRE¬ 
SENTS FACTS TO WHICH THE RATIONALE 
OF THE SIMMONS AND THE FREY CASES 
APPLIES. 

After the appellant had filed his brief in the case 
at bar on February 5, 1940, this Court rendered on 
June 24, 1940 its decision in the ease of Goodloe v. 
Goodloe, No. 7437, U. S. Court of Appeals. In view 
of the limited application which this later decision 
imposes upon the doctrines as enunciated by this Court 
in Simmons v. Simmons, 57 App. D. C. 216, 59 F(2) 
690, and in Frey v. Frey, 61 App. D. C. 232, 59 F(2) 
1046, it can no longer be said “that public policy re¬ 
quires non-recognition of all irregular foreign di¬ 
vorces”, and that it may now be stated “that the gen¬ 
eral public policy in this jurisdiction, as judicially 
interpreted, no longer prevents application in annul¬ 
ment actions of the laches and estoppel doctrines in 
determining the effect to be given such divorce de¬ 
crees”. This Court recognized expressly, however, 
that “doubtless there are circumstances wherein a 
particular public policy requires annulment of a mar¬ 
riage without regard to the guilt or innocence of the 
parties affected”. It is stated, in footnote 14 to the 
Goodloe decision, that the authorities relied on in the 
Simmons case “may all be distinguished on the ground 
that a “particular and expressed public policy required 
annulment of the marriage in question without regard 
to the guilt or innocence of the moving party”, and 
in the opinion it is stated that “the Simmons and Frey 
cases may indicate that a prior divorce representing 
active fraud on the foreign tribunal must, as a matter 
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of public policy, be so regarded”. In both these cases 
this Court was called upon to determine the effect to 
be given foreign divorces “secured by perpetration 
of fraud respecting domicile and the cause of divorce”. 
In Kraskin v. Kraskin , 70 App. D. C. 85, 104 F (2) 
218, to which this Court refers in footnote 13 to the 
Goodl-oe ease as an illustration and instance of .■judic¬ 
ially expressed particular public policy, the divorce 
was secured in another jurisdiction, Maryland, on 
constructive service and by fraud practiced on the 
divorce forum respecting the cause for divorce. 

It is submitted that the facts established by the 
clear weight of evidence in the case at bar require the 
recognition by this Court of a violation of that par¬ 
ticular public policy, as it is judicially expressed in the 
Goodloc and Kraskin cases, a fortiori, because, in con¬ 
tradistinction to the Gardner divorce case, the com¬ 
plaining party in the Kraskin case was found even 
by this Court as having his residence in the State of 
Maryland, having continuously lived there and to be a 
bona fide resident of that State. And still, this Court 
affirmed the decree of the court below setting aside 
a Maryland divorce decree in favor of the complain¬ 
ant. This Court expressly stated, alluding to con¬ 
structive service of, and non-appearance by, the de¬ 
fendant in the Marvland action, that the lower court 
in defendant’s later divorce action in the District of 
Columbia had before it both parties, and had also an 
opportunity for full disclosure of all facts, while the 
Maryland court had not; that upon the subject of 
marital fault—the basis of the decree of which recog¬ 
nition was sought—, the lower court’s findings were in 
sharp conflict with those of the Maryland court, and 
that this conflict was one of major significance. 
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Applying the language of this Court in the Kraskin 
case, in view of the facts of the case at bar pertaining 
to fraud as to domicile in addition to fraud as to 
cause for divorce, it is submitted that to recognize the 
Tennessee decree '‘would put a premium upon the per¬ 
petration of fraud upon the State of Tennessee. 
Neither good morals nor public policy woidd be served 
by such result”. 

With regard to the contention of the appellee that 
the appellant should be barred by estoppel and laches 
from attacking the validity of the Tennessee decree, 
(D. Brief 106-119), counsel for the appellant refer to 
what has been pointed out on page 21 of this reply 
with regard to knowledge of essential facts which came 
to the appellant only by investigation of counsel shortly 
before bringing his annulment action. He, therefore, 
under no circumstances, can be considered to have 
“knowingly and willfully contracted any marriage de¬ 
clared illegal by the foregoing sections” (Code D. C. 
(1901) Section 1286). Therefore, the argument of 
counsel for the appellee in this respect, which is predi¬ 
cated upon the assumption that the appellant had 
knowledge of all the facts, which knowledge would not 
permit him “to seek relief from his own conscious 
wrong”, becomes irrelevant (D. Brief 123). 

In concluding, counsel for the appellant wish to 
make it unmistakably clear that the appellant has no 
intention “to walk out of the position” in which his 
marriage to the appellee has placed him and innocent 
third parties, but that facts, which came to his knowl¬ 
edge after the appellee and he had separated, either 
by investigation of counsel or during the trial below, 
necessarilv bar him from anv other mode of terminat- 

V * 

ing his relations with the appellee,—marital or what- 
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ever they may be termed in such a case—, but by a 
judicial declaration of nullity. 

It is respectfully submitted that, just as the facts 
in the Goodloe case required this Court to limit the 
broad application of the doctrines of the Simmons and 
Frey cases, so the facts shown by .the clear weight of 
the evidence in the case at bar appear to require a 
definition of the limits of the application of the Goodloe 
decision, by providing the means to illustrate an indi¬ 
cated particular public policy which, conceivably, will 
lie between the polar decisions of the Simmons and 
Frey cases on the one side, and the Goodloe decision 
on the other side. 


CONCLUSION. 

We respectfully submit that, contrary to the conten¬ 
tion of the appellee, the New Federal Rules of Civil Pro¬ 
cedure have not changed the scope of review in equity 
cases on appeal and, in particular, that Rule 52(a) con¬ 
templates a review by this Court of the sufficiency of 
the evidence to sustain the findings of the lower court; 
that upon the record in this case, the clear weight of 
the evidence discloses that fraud was practiced upon 
the Tennessee court not only with regard to the 
domicile of the appellee, but also with regard to the 
alleged causes for divorce; that the concurrence of this 
twofold fraud practiced upon the foreign divorce forum 
brings this case within the scope of a particular public 
policy declared for this jurisdiction, to wit, that a 
divorce secured in another jurisdiction on constructive 
service will not be recognized here where fraud was 
perpetrated respecting residence, domicile and cause 
for divorce; that knowledge of essential facts pertain¬ 
ing to the present action came to the appellant only 
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shortly before this litigation was initiated, so that 
neither laches nor estoppel prevent the appellant from 
attacking the validity of his marriage to the appellee. 
We, therefore, pray this Court to reverse the decree of 
the Court below, direct that Court to enter a decree as 
prayed by the complaint, and to make such order re¬ 
specting the custody of the adopted child, Bernard F. 
Saul, Jr., as the welfare of that child and justice re¬ 
quire. 

Respectfully submitted, 

Frank J. Hogan, 

James C. Wilkes, 

Henry I. Quinn, 

James E. Artis, 

Nelson T. Hartson. 

Washington, D. C., 

November 30, 1940. 



